Environmental Business Council
of the Commerce and Industry Association of New Jersey
ROUNDTABLE MEETING -January 25, 2017
PSEG Training and Development Center, Edison, NJ

Sponsored by:
GWTT
Heritage Waste Solutions

l. Introduction/General Interest (Lanny Kurzweil — Ikurzweil@mccarter.com)

[Trump orders sweeping freeze, pledges energy reformd —
http://www.eenews.net/eedaily/2017/01/23/stories/1060048765

[GOP Rep. Goodlatte Proposes Repeal of Chevron Doctring —
https://www.law360.com/articles/877136/gop-rep-goodlatte-proposes-repeal-of-
chevron-doctrine

P016 Environmental Case Law Highlightd
https://www.law360.com/articles/874699/2016-environmental-case-
lawhighlights-part-1

[The Biggest Environmental Law Rulings of 2016 —
https://www.law360.com/articles/874290/the-biggest-environmental-law-rulings-
0f-2016

Environmental Cases to Watch in 2017—
https://www.law360.com/articles/875514/environmental-cases-to-watch-in-2017
Environmental Regulation and Legislation To Watch In 2017 -
https://www.law360.com/articles/875980/environmental-regulation-and-
legislation-to-watch-in-2017

Energy Regulation and Legislation To Watch In 2017 -
https://www.law360.com/articles/875191/energy-requlation-and-legislation-to-
watch-in-2017

DuPont Hit With $1B Enviro Cleanup Suit in NJ —
https://www.law360.com/articles/875394/dupont-hit-with-1b-enviro-cleanup-
suit-

in-nj

[Trump Taps Oklahoma AG Pruitt To Lead EPA -
https://www.law360.com/articles/870287/trump-taps-oklahoma-ag-pruitt-to-lead-
epa

B NJ Enviro Developments Attys Need to Know for 2017 -
https://www.law360.com/newjersey/articles/880133/5-nj-enviro-developments-
attys-need-to-know-for-2017

1. Legislative (Sue Boyle — sboyle@geiconsultants.com & Tony Russo —

arusso@cianj.orq)
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Legislative Update
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1. Brownfields and Site Remediation (Jorge Berkowitz - jberkowitz@langan.com,
Michael Sylvester — michael.sylvester@ewma.com, Neil Rivers —
nrivers@langan.com, Jeff Cappola — jcappola@wilentz.com, Don Richardson —
don.richardson@ewma.com, Robert Crespi - _rcrespi@csglaw.com)

= Site Remediation Practitioners’ Forum (Neil Rivers & Jeff Cappola)

Practice Pointers

= Site Remediation Practitioners Forum - Summary from the December 14!
meeting hosted by Equity Environmental Engineerin

= Next meeting will be February 22" — Stantec in Mount Laurel

=  Brownfields (Michael Sylvester)
= Brownfield Coalition - Initiative in Progress

= | SRP Board Updates (Jorge Berkowitz)

= Site Remediation Professional Licensing Board Announcements Regarding
Licensure, Annual Fee, and Change in Contact Informatio
http://www.nj.gov/dep/srp/srra/listserv archlves/2016/201612 09 _srra.html
= [Examination Date for 2017 Licensed Site Remediation Professional (LSRP)
Licensing Exa
http://www.nj.gov/dep/srp/srra/listserv_archives/2016/20161116_srra.html

= Site Remediation and Other Technical Issues (Don Richardson —
don.richardson@ewma.com, Robert Crespi — rcrespi@csglaw.com)

= CChrome Maker Showed Good Faith in Enviro Row, Judge Sayqd -
https://www.law360.com/articles/868224/chrome-maker-showed-good-faith-
in-enviro-row-judge-says

= Remedial Action Work Plan and Remedial Action Report Online Services]

Now Available -

http://www.nj.qov/dep/srp/srra/listserv_archives/2016/20161209 srra.html

= RAR’s and RAW'’s can now be submitted onling —
http://www.nj.qov/dep/srp/srra/forms/

= New Notice Available for Response Outcomes (RAOS) -
http://nj.qov/dep/srp/srra/listserv_archives/2016/20161121 srra.html

= Administration Approves Plan to Remove Low-L evel Radioactive Slag from

Shieldalloy Site In Newfield, Gloucester County/

http://www.nj.gov/dep/newsrel/2017/17 _0003.htm

= BRRA: Technical Guidance Updatd

E. External Steering Committee Updates (Tracy Straka
tstraka@creamerenvironmental.com, Tony Russo — arusso@cianj.org, Rose
DeLorenzo, rdelorenzo@matrixneworld.com)

Handout from December 14" SRAG Meeting — Site Remediation Program
Comprehensive Report Traditional and LSRP Cases
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VI.

VII.

= Monitor NJDEP’s website for materials from last meeting
http://www.state.nj.us/dep/srp/srra/stakeholder/cvp srag/

Natural Resource Damages (Lanny Kurzweil — Ikurzweil@mccarter.com)

= NJ Senator Says ExxonMobil Deal Lacked Analysis, OutreacH —
https://www.law360.com/articles/870708/nj-senator-says-exxonmobil-deal-
lacked-analysis-outreach

Chemicals and Petroleum (Bruce Groves— bgroves@emilcott.com, Dan
McKillop — dmckillop@sh-law.com)

= EPA Finalizes Rule To Boost Safety At Chemical Facilitied -
https://www.law360.com/articles/875693/epa-finalizes-rule-to-boost-safety-at-
chemical-facilities

. EPA Moves to Ban Aerosol De-greasers, Spot Removersi -
http://enviropoliticsblog.blogspot.com/2016/12/epa-moves-to-ban-aerosol-de-
greasers.html#. WG AhFMrJEZ

= DEP Accepts Plan To Curb Toxic Chemical In NJ’s Drinking Water| —
http://www.njspotlight.com/stories/17/01/10/dep-accepts-plan-to-curb-toxic-
chemical-in-nj-s-drinking-water/

= |After Paulsboro Criticism, Railroads Adopt Federal Standards for Chemical Spill

Response

http://www.philly.com/philly/blogs/capitoling/After-Paulsboro-railroads-adopt-
federal-standards-for-chemical-spill-response.html

= [Concerns Over Oil Pipeline Persist Amid Lack of Plang
http://www.northjersey.com/story/news/environment/2016/12/21/concerns-over-
oil-pipeline-persist-amid-lack-plans/95608172/

Solid and Hazardous Waste (Dennis Morgan - dmorgan@iceservicegroup.com)

= [EPA Has Revised Hazardous Waste Regulationd —
http://www.nj.qgov/dep/enforcement/advisories/2017-01.pdf

Regional Requlatory Affairs (Anthony Savino — anthony savino@golder.com &

Bob Jackson — Bob.jackson@equityenvironmental.com)

Federal

= EPA Inks $5.6M Deal for NJ Superfund Cleanugd —
https://www.law360.com/articles/863271/epa-inks-5-6m-deal-for-nj-superfund-
cleanup

= EPA Funds Projects to Support Water Conservation and Prevent Chemical
Pollution from NJ Businesses During Floodina—
https://www.epa.gov/newsreleases/epa-funds-projects-support-water-
conservation-and-prevent-chemical-pollution-new-jersey

= EPA Says It Can’t Pay For Gold King Mine Spill Claimg —
https://www.law360.com/environmental/articles/881460/epa-says-it-can-t-pay-

for-gold-king-mine-spill-claims
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EPA under Trump — What can we expect?

New York

Notice of Emergency Adoption (Third Re-Adopt): Amendments to 6 NYCR
Part 597|-

http://www.dec.ny.gov/regulations/104968.html

NYSDEC Independent Analysis Finds EPA Hudson River Cleanup Fails tq
Protect Human Health and the Environment —
http://www.dec.ny.gov/press/108737.html

Pennsylvania

Pa. Frack Spill Ruling Could Dent DEP’s Negotiating Power| -
https://www.law360.com/energy/articles/880807/pa-frack-spill-ruling-could-dent-
dep-s-negotiating-power

PADEP Offers Funding for Stormwater Management Projecty —
http://www.ahs.dep.pa.gov/NewsRoomPublic/articleviewer.aspx?id=21129&typei
d=1

PADEP Developing Enhanced Eligibility Standards for Expedited Review oj
Erosion and Sediment Control General Permitg -
http://www.ahs.dep.pa.gov/NewsRoomPublic/articleviewer.aspx?id=21126&typei
d=1

Governor Wolf Announces New Methane Rules to Improve Air Quality, Reduc
Industry Losy -

https://www.governor.pa.gov/governor-wolf-announces-new-methane-rules-to-
improve-air-guality-reduce-industry-loss/

VIII. OSHA (Tom Spatafora — tspatafora@posillicoinc.com & Steve Barnett —

sharnett@connellfoley.com)
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Contractor excavation, confined space, training citations, $197,000, Verona HigH
School, NJ worksite| -
https://www.osha.qgov/pls/oshaweb/owadisp.show document?p table=NEWS RE
LEASES&p id=33630

IMTT Bayonne Process Safety Management Standard citations $99,800 -
https://www.osha.gov/pls/imis/establishment.inspection detail?id=1151337.015
IRC Construction fall hazard citation, $76,000, Jersey City| -
https://www.osha.gov/pls/imis/establishment.inspection detail?id=1152126.015
Burlington County Roads & Bridges Section citation, $44,000, Columbus, NJ -
https://www.osha.gov/pls/imis/establishment.inspection detail?id=1190213.015
lUS Postal Service citation, Bloodborne Pathogen Standard, $342,000 -
https://www.osha.gov/pls/oshaweb/owadisp.show document?p table=NEWS RE
LEASES&p id=33489

[Tree service worker fatality pulled into woodchipper, Albany, NY| -
https://www.osha.gov/pls/oshaweb/owadisp.show document?p table=NEWS RE
LEASES&p id=33414

Dollar General citation, blocked exits, $215,578, Jonestown, PA -
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https://www.osha.gov/pls/oshaweb/owadisp.show document?p table=NEWS RE
LEASES&p id=33369

OSHA Whistleblower citation, zipline under Consumer Product Safety Act,
$125,000 -

https://www.osha.gov/pls/oshaweb/owadisp.show document?p table=NEWS RE
LEASES&p id=33426

OSHA issues final rule, walking-working surfaces and personal fall protection| -
https://www.osha.qgov/pls/oshaweb/owadisp.show document?p table=NEWS RE
LEASES&p id=33438

OSHA requests input on new rule addressing violence in health care and social
assistance workplacel -

https://www.osha.qgov/pls/oshaweb/owadisp.show document?p table=FEDERAL
REGISTER&p id=27581

OSHA issues small entity compliance guide for silicq -

https://www.osha.gov/Publications/OSHA3902.pdf

Dne by one, 3 utility workers descended into a manhole. One by one, they died -

https://www.washingtonpost.com/amphtml/news/morning-

mix/wp/2017/01/18/three-utility-workers-descend-to-their-deaths-in-florida-

manhole-overcome-by-

fumes/%3Chttps:/www.washingtonpost.com/amphtml/news/morning-

mix/wp/2017/01/18/three-utility-workers-descend-to-their-deaths-in-florida-

manhole-overcome-by-fumes/

OSHA under Trump — What can we expect?

IX. Lab (Paul Maide — pmaide@aquaprotechlabs.com)

ELAC Update

X. Air Quality and Greenhouse Gases (Rich VVaccaro — madisonvector@aol.com &

A. Roger Greenway — greenway@rtpenv.com)
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Air Pollution Control, N.J.A.C. 7:27; and State Implementation Plan (SIP) for|

New Jersey's Control and Prohibition of Air Pollution by Volatile Organid

Compounds and Control and Prohibition of Air Pollution by Oxides of Nitroged -

http://www.nj.gov/dep/rules/notices/20170103a.html

EPA Wont’ Relax Vehicle Emission Standards for 2022-25 —

https://www.law360.com/articles/867351/epa-won-t-relax-vehicle-emission-

standards-for-2022-25

States Fight EPA Cross-State Air Pollution Rule Revamp —

https://www.law360.com/articles/867292/states-fight-epa-cross-state-air-
ollution-rule-revamp

Furopean Commission Floats Climate Policy Overhaul -

https://www.law360.com/articles/867231/european-commission-floats-climate-

policy-overhaul
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XI. Sustainability & Energy (Jeffrey Entin — jentin@ramboll.com & Robert

Blauvelt — Rblauvelt@GEIlconsultants.com)

NJ’s Post-Christie Clean Energy Agendd -

https://enviropoliticsblog.blogspot.com/2017/01/planning-post-christie-clean-

energy.html

NJ Bill — Solar Power Incentive Program to reduce grid congestior| -

http://www.billtrak.net/bt217/billtext/A 0/A 044111.PDF

Largest Military Solar Project in NE launched in NJ -

http://enviropoliticsblog.blogspot.com/2016/12/largest-military-solar-energy-
roject.html? sm au =iVV14RkvkS7R65Vw

Final Federal Wind-Turbine Rule Not Good News for Eagleq -

http://enviropoliticsblog.blogspot.com/2016/12/final-federal-wind-turbine-rule-

not.html? sm au =iVV14RkvkS7R65Vw#.WH5 nFMrJEY

Breaking up of the Antarctica Ice Sheet] -

http://www.forbes.com/sites/trevornace/2017/01/08/huge-iceberg-size-delaware-

break-antarctica/#5f65d23577f1

XIlI. Water and Land Use (Jeff Cappola — jcappola@wilentz.com, Amy Greene —

amygreene@amygreene.com)

NJDEP Compliance Advisory - Reminder about Mandatory Change to Submi
Pollutant Discharge Elimination System Discharge Monitoring Reports Dat
Electronically as of December 21, 2016 -
http://www.nj.gov/dep/enforcement/advisories/2016-13.pdf

18 States Sue To Block ESA Habitat Ruleg -
https://www.law360.com/articles/867064/18-states-sue-to-block-esa-habitat-rules
High Court To Review 6™ Circ.’s Water Rule Jurisdictior] -
https://www.law360.com/articles/881026/breaking-high-court-to-review-6th-circ-
s-water-rule-jurisdiction

Nationwide General Permits within the New York Distric{ —
http://www.nan.usace.army.mil/Missions/Regulatory/Nationwide-Permits/

XII1. Compliance & Enforcement (Paul Dritsas — pdritsas@mccarter.com)

ME1 24066033V.1

EPA Nets $6B In Penalties From Enforcement Actions In 2016 —
https://www.law360.com/articles/874517/epa-nets-6b-in-penalties-from-
enforcement-actions-in-2016

Enforcement Annual Results for Fiscal Year 2016 -
https://www.epa.gov/enforcement/enforcement-annual-results-fiscal-year-2016

DEP Launches Mobile Application for Reporting of Non-Emergenc
Environmental Incidenty—

http://www.nj.gov/dep/enforcement/advisories/2016-12.pdf

[Chief Tanker Engineer Gets 8 Months For Hiding Oil Dump}-
https://www.law360.com/articles/864947/chief-tanker-engineer-gets-8-months-
for-hiding-oil-dump

Environmental Enforcement Under Trump: 5 Open Questiong -
https://www.law360.com/articles/861210/environmental-enforcement-under-
trump-5-open-questions



mailto:Rblauvelt@GEIconsultants.com
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http://www.billtrak.net/bt217/billtext/A_0/A_0441I1.PDF
http://enviropoliticsblog.blogspot.com/2016/12/largest-military-solar-energy-project.html?_sm_au_=iVV14RkvkS7R65Vw
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http://www.forbes.com/sites/trevornace/2017/01/08/huge-iceberg-size-delaware-break-antarctica/#5f65d23577f1
http://www.forbes.com/sites/trevornace/2017/01/08/huge-iceberg-size-delaware-break-antarctica/#5f65d23577f1
mailto:jcappola@wilentz.com
mailto:amygreene@amygreene.com
http://www.nj.gov/dep/enforcement/advisories/2016-13.pdf
https://www.law360.com/articles/867064/18-states-sue-to-block-esa-habitat-rules
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XIV. Environmental Business / Events / Other (Tracy Straka —

tstraka@creamerenvironmental.com)

ME1 24066033V.1

January 26" — Healthcare Roundtable: NJ Health Commissioner Cathleen
Bennett, Holy Name Hospital (Teaneck)
January 27" — Real Property Roundtable: 2017: Will It Be A Good Year for
Commercial Real Estate?, Saddle Brook Marriott
February 15" — Financial Decision Makers Roundtable: Steve Adubato’s
“Lessons In Leadership” Forum and Book Signing Event, Hilton Hasbrouck
Heights
March 15" — Chairman’s Reception: Saluting the Generosity of Business
“Companies that Care”, Nanina’s In The Park (Belleville)
May 8" — CIANJ’s Annual Golf Outing, Upper Montclair Country Club (Clifton)
2017 Site Remediation Practitioners’ Forums

e February 22 — Stantec (Mt. Laurel)
April 26 — Amec Foster Wheeler (Hamilton)
June 28 — Whitestone Associates (Warren)
August 30 — Ramboll Environ (Princeton)
October 25 — SGS Accutest (Dayton)

e December 13 — GEI (Mt. Laurel)
2017 EBC Roundtables at PSEG Training and Development Center — All dates
are Wednesdays

e January 25

e March 29- **Please note this will take place at McCarter & English in

Newark**

May 24
July 26
September 27
November 15


mailto:tstraka@creamerenvironmental.com

REGULATIONS

Trump orders sweeping freeze, pledges energy reforms
, E&E News reporter
Published: Monday, January 23, 2017

President Trump ordered a mandatory freeze on a wide range of pending Obama administration rules
over the weekend, taking the first steps toward what he has promised will be a sweeping assault on the
former president's regulatory agenda.

In a memorandum, released Friday, Chief of Staff Reince Priebus called for most pending rules to be
halted "in order to ensure that the President's appointees or designees have the opportunity to review any
new or pending regulations," he wrote.

The freeze could have an immediate effect on a number of non-final rules from agencies like the
Department of Agriculture, the Department of Energy, U.S. EPA, the Department of Transportation,
among others, according to federal records.

The order calis for all regulations that have been sent to the Office of Federal Register but not
published to be immediately withdrawn. For regulations that have been published in the Federal
Register but have not yet taken effect, the order calls for their postponement for at least 60 days.
The memo makes exceptions for rules regarding emergency situations relating to health, safety,
finance or national security matters.

Trump may reveal some of his plans for regulatory reform today at 10:30 a.m., when he is scheduled to
issue executive orders.

Trump has also relaunched the White House website, clarifying his mission to rollback Obama rules
( , Jan. 20). Pages on climate change, civil rights, health care and LGBT issues have been
replaced with pages on "America First Energy Plan," "Bringing Back Jobs and Growth," "Making Our
Military Strong Again" and "Standing Up For Our Law Enforcement Community."

In the "America First Energy Plan," the administration lays out goals to reverse Obama actions geared
towards combating climate change, while bolstering the oil, gas and coal industries.

"President Trump is committed to eliminating harmful and unnecessary policies such as the Climate
Action Plan and the Waters of the U.S. rule," the website now reads.

"The Trump Administration will embrace the shale oil and gas revolution to bring jobs and prosperity to
millions of Americans. We must take advantage of the estimated $50 trillion in untapped shale, oil, and
natural gas reserves, especially those on federal lands that the American people own."

The revenue from energy production will be used for major infrastructure projects, according to the
website.

While the current freeze will have no impact on existing regulations, like the Clean Power Plan and the
Waters of the U.S. rule, it could effectively halt a final rule from DOT's Pipeline and Hazardous
Materials Safety Administration that boosts pipeline safety by improving notification-response
time after a spill.



The rule was released Friday and was slated for publication today ( , Jan. 20)

Another recent PHMSA rule that could be affected is a proposed regulation to shore up restrictions on
shipments of crude oil by rail.

The order could also affect a rule EPA is drafting on greenhouse gas pollution from aircraft, a court-
ordered rule for hardrock miners to find a way to pay for environmental cleanups and a Fish and Wildlife
Service effort to add bumblebees to the endangered species list.

Several new DOE efficiency standards that were part of Obama's effort to cut greenhouse-gas emissions
could also be frozen. Standards affecting portable air conditioners, commercial boilers and power
supplies were issued Dec. 28, 2016, but have not yet been published in the Federal Register.

DOE also released new standards for pool pumps, ceiling fans, residential air conditioners and heat
pumps that are published but are not due to take effect until later this year. Some of these rules were
negotiated with industry and so have a better chance of eventually taking effect.

It is not uncommon for new presidents to halt the outgoing administration's regulatory activity. In
anticipation of such a freeze, President Obama took pains to push through as many rules as possible in
the waning days of his administration.

While some of these rules, such as the Interior Department's Stream Protection Rule and the Bureau of
Land Management's methane rule, are not vulnerable to the new freeze, they could be thwarted by the
Congressional Review Act.

The CRA is a little-used, highly effective tool that allows Congress to review and possibly nix new agency
rules within 60 legislative days. Renewable fuel standard obligations, vehicle emissions standards and
EPA's aircraft emissions endangerment finding could be halted by the CRA.

But older rules like the EPA Clean Water Rule and the Clean Power Plan will be more difficult to repeal
and could take years to complete.
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GOP e . Good atte Proposes Repeal Of
Chevron octrine

By Melissa Daniels

Law360, Los Angeles (January 3, 2017, 9:02 PM EST) -- U.S. Rep. Rob Goodlatte, R-Va,,
has resurrected a plan to overturn the U.S. Supreme Court’s longstanding Chevron
doctrine, which gives deference to federal agencies’ interpretations of ambiguous laws, by
including changes to judicial review powers in a sweeping regulatory reform package
introduced Tuesday.

The Chevron doctrine, established as guideline by the U.S. Supreme Court in 1984's
Chevron U.S.A. Inc. v. Natural Resources Defense Council Inc., requires courts to give
deference to an agency’s reasonable interpretations of statutes it administers should the
law be ambiguous or silent on certain points. Last summer, the House passed a proposal
to overturn it on a largely party-line vote, but the Senate didn’t move it forward.

Goodlatte introduced his Regulatory Accountability Act of 2017, which includes a repeal of
Chevron and ideas from five other agency-targeted proposals, at the outset of the
Republican-controlled 115th Congress. The bill's collection of previously proposed
regulatory reforms will cut out “overly-burdensome red tape and regulations” in an effort
to promote jobs, innovation and economic growth, Goodlatte said.

“The bill promotes making the regulatory process more transparent for the American
people; increases the power of the people’s elected representatives and the courts to stop
overreaching new rulemaking; and lets the public have the full say they deserve in the
rulemaking process,” Goodlatte said in a news release,

The Chevron doctrine often shows up in judges’ opinions, or it may be debated by litigants
embroiled in suits with any number of federal agencies. For example, the Ninth Circuit
cited Chevron in an August case denying asylum for a Guatemalan man based on the U.S,
attorney general’s interpretation of its regulations. In August, the Sixth Circuit found that
the Board of Immigration Appeal’s precedential opinions on prostitution were entitled to
Chevron deference in a decision that upheld a Mexican woman's removal.

Back in July, when the House passed the Separate of Powers Restoration Act to repeal the
Chevron doctrine, a statement from The White House threatened a veto and said the bill
would “unnecessarily” overrule Supreme Court precedent. Opponents said the bill will add
needless complexities that delay judicial review while limiting agency’s abilities.

But Goodlatte and repeal supporters say the Chevron doctrine unfairly expands executive
branch power. He previously warned that the standard could lead to lazy lawmaking, with
Congress knowing judges will defer to agency interpretations where there are gaps and
ambiguities in laws.

http://www.law360.com/articles/877136/print?section=energy 1/472017
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Goodlatte's Regulatory Accountability Act of 2017 address Chevron by amending the
section of the U.S. Code pertaining to judicial review. It adds language that requires courts
to review the rules made by agencies, and explicitly prevents other laws from exempting
actions from the newly elevated standard of review.

Other prongs of the proposal include requiring agencies to choose the lowest-cost
rulemaking alternative and offer greater opportunities for public input and vetting.

It would also require agencies to pinpoint and reduce direct and indirect effects of
regulations on small businesses, as outlined by last session’s proposed Business
Regulatory Flexibility Improvements Act.

Goodlatte’s proposal also would prohibit “billion-dollar rules” from taking effect until courts
can resolve timely-filed litigation challenging them, and require agencies to publish online
information about déveloping regulations and their costs, and plain-language summaries of
new rules.

—Additional reporting by Michael Macagnone, Y. Peter Kang and Cara Bayles. Editing by

Joe Phalon.

All Content ® 2003-2017, Portfolio Media, Inc.

http://www.law360.com/articles/877136/print?section=energy 1/4/2017
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2016 Environmental Case Law Highlights: Part 1

By Anthony Cavender, Pillsbury Winthrop Shaw Pittman LLP

Law360, New York (December 30, 2016, 9:43 AM EST) -- This
is a review of significant environmental law (and some
administrative law) cases decided in 2016 (except, by
fiecessity, for the month on December 2016) by federal and
state courts. In view of its length, this article will be published
in three parts.

Part 1 will cover cases decided by the U.S. Supreme Court and
federal courts sitting in the D.C., First, Second, Third and
Fourth Circuits. Part 2 will highlight cases decided by the
federal courts sitting in the Fifth, Sixth, Seventh, Eighth and
Ninth Circuits. Finally, part 3 will cover cases decided in the
Tenth and Eleventh Circuits, as well as several state supreme
courts.

Anthaony B. Cavender

U.S. Supreme Court

In contrast to more recent terms, the 2015 to 2016 term of the Supreme Court produced
only a handful of notable environmental or administrative law decisions.

In United States Army Corps of Engineers v. Hawkes Co. Inc., decided May 31, 2016, the
court held that the Army Corps of Engineers’ Corps’ “approved jurisdictional
determinations” under its Clean Water Act authority, are aiso final agency actions judicially
reviewable under the Administrative Procedure Act. The CWA prohibits the discharge of
any pollutant into the “navigable waters of the United States” without a permit, and the
Corps, during the time relevant to the case, writes the Chief Justice John Roberts, has
applied its regulatory definitions and administrative procedures (including judicial
determinations) to bring “over 270- to 300-million acres of swampy lands in the United
States — including half of Alaska and an area the size of California in the lower 48 state
under its jurisdiction.”

The scope of the Corps’ authority, the cost and length of the permit process, and the
definitive nature of approved jurisdictional determinations persuaded the court that the
“finality” test of Bennett v. Spear, 520 U.S. 154 (1997), was satisfied, and therefore such
agency actions are “final” for purposes of APA review. Since this case was decided, several
lower courts have used this precedent to facilitate judicial review of a variety of
administrative actions. On June 20, 2016, the court decided the case of Encino Motorcars
ILLC v. Navarro, and vacated the ruling of the Ninth Circuit that had extended “Chevron
deference” to a U.S. Department of Labor regulation that reversed the department’s earlier
policy without providing a reasoned explanation for the change.

The court has agreed to hear two new cases of interest: an Eighth Circuit case, Trinity

http://'www.law360.com/arlicles/874699/print?section—cnvironmental 17372017
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Lutheran Church v. Pauley, regarding the exclusion of the church from a Missouri recycling
program on religious grounds; and Gloucester County School Board v. G.G., a Fourth
Circuit case that includes a question of whether "Auer Deference” should apply to an
unpublished agency letter,

Federal Courts of Appeal and District Courts

D.C. Circuit

The D.C. Circuit has decided an unusual number of Endangered Species Act (ESA) cases
this year, and some important Comprehensive Environmental Response, Compensation,
and Liability Act-related cases.

The court’s ruling in Idaho Conservation League case, decided on Ja. 29, 2016, concerned
the U.S. Environmental Protection Agency’s rule making duties under CERLCA. By law, EPA
is required by Section 108 of CERCLA to establish financial assurance and responsibility
rules for classes of facilities that are associated with the production, transportation,
treatment, storage or disposal of hazardous substances. However, more than 30 years
have passed without any rules or proposed rules being published by the EPA. The court
ordered the EPA to expedite its rulemaking schedule for the first class of industries it has
chosen to examine, the hardrock mining industry, The EPA was also ordered to prepare a
schedule by which it will determine if similar financial responsibility rules should be
proposed for the chemical manufacturing, petroleumn and coal products, and electric power
generation, transmission and distribution industries. On Dec. 1, 2016, EPA released its first
notice of proposed rulemaking in response to this decision.

In Defenders of Wildlife and Center for Biological Diversity v. Jewell, decided March 1,
2016, the appeals court affirmed the lower court’s decision that the U.S. Fish and Wildlife
Service's withdrawal of the proposed listing of the Dunes Sagebrush Lizard as an
endangered species was consistent with the Endangered Species Act and the policies the
service has employed to administer the act.

In Lockheed Martin Corporation v. United States, decided Aug. 19, 2016, the court
affirmed the lower court’s holdings that the equitable allocation for the past remedial costs
at these sites was NONE for the United States and 100 percent for Lockheed. Going
forward, the court allocated future response costs between Lockheed and the United States
at each of these three sites, generally in a 75 percent to 25 percent range, with Lockheed
being allocated the higher share. The case is noteworthy because of Lockheed'’s status as a
government contractor with many ongoing contracts with the United States. As a result,
Lockheed has already recovered nearly 80 percent of the past remediation costs as well as
millions of dollars to reimburse Lockheed'’s legal costs — something that is not otherwise
permitted under CERCLA, but the government contracts allow these legal costs to be
recovered.

On July 27, 2016, the D.C. Circuit issued a long and complex opinion essentially upholding
every regulatory decision made by the EPA in three major Clean Air Act rulemakings: the
“Major Boilers” rule, the “Area Boilers” rule; and the “Commercial/Industrial Solid Waste
Incinerators” (CISWI) rule, The consolidated cases are United States Sugar Corporation v.
EPA, American Forest & Paper Association, et al. v. EPA; and American Chemistry Council
v. EPA, and again indicates the substantial deference the court extend to the EPA.

In Mingo Logan Coal Company v. EPA, decided July 19, 2016, the D.C. Circuit held that the
EPA acted in conformity with its authority under the CWA and APA when it vetoed a

CWA Section 404 dredge and fill permit Mingo Logan Coal Company received from the
Corps in 2007 with the concurrence of the EPA. Judge Karen Henderson ruled that Mingo
Logan's argument that the EPA was obliged to consider the costs of its action was forfeited
because this argument was not effectively made with the EPA and the district court. Judge

http://www.law360.com/articles/874699/pri nt?section=environmental 1/3/2017
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Brett naugh a strong dissent, making the case Mingo Logan had preserved
its ec ic argu t, and the EPA was under an oblig to consider the costs of its
actions, especially when the permit applicant, on the basis of the initial permitting

decis invested substantial sums of money and hired coal miners. This decision greatly

enha EPA residual authority under Section 404 of the CWA.

In the case of Earth Reports Inc., et al. v. Federal Energy Regulatory Commission, decided

on July 15, 2016, the court affirmed the Federal En ulatory miss s
“conditional authorization” of the conversion H>f the nt, Mar ligu  d natural
gas (LNG) ity from an import terminal to a mixed-use import and export terminal. The

court concl d that, under the law, FERC was not required by NEPA to ¢ der the
indirect environmental effects of increased natural gas exports, including sible effects
on climate change. The court of appeals also pointed out that the petitioners were free to
raise these objections with the U.S. Department of Energy, which “alone has the legal
authority to authorize” increased LNG exports.

On June 3, 2016, the D.C. Circuit issued an important administrative law rul In Rhea
Lana Inc. v. Department of Labor, the court reversed the lower court which held that a

ing letter sent to the plaintiff by the Wag p

r was not a “final action” for purposes of i \Y e
Act. The D.C. Circuit held that the letters wer e e
signi t legal con ences for the plaintiff. The Supreme Court’s decisions in Sackett v.
u.Ss. the recent sion in U.S. Army Corps of Engineers v. Hawkes were cited as
authority.

In Association of American Railroads v. U.S. Department of Transportation, decided by the
D.C. Circuit on April 29, 2016, the court held that Amtrak’s exercise of legislative
delegation of authority to it by the Congress is unconstitutional on due process grounds,
citing the 1936 Supreme Court decision in Carter v. Carter Coal, 298 U.S. 238 (1936), a

Sup decision that is not widely ci r, the Pa ail I
and nt Act, by containing a provi Surface atio n
designate an arbitrator to resolve disputes be ak and t | Ra

Administration, violates the appointments clause of the U.S. Constitution.

y 5, rev s le
vern of \Y ed
nme ea n ta ct
ng by the primary permitting age the U.S. gy
ag , did not take a sufficiently “ha ok" at th le ce,
and that an ESA “incidental take” determinati  must be se

should have considered the submissions of the plaintiffs. Otherwise, the court was satisfied
with the project’s compliance with the other permitting and development requirements.
The case is Public Employees for Environmental Responsibility v. Hopper, Acting Director of
the U.S. Bureau of Ocean Energy Management. This case indicates how carefully the courts
will scrutinize agency NEPA determinations.

On July 5, 2016, the D.C. Circuit issued an important ruling interpreting the reach of the
Freedom of Information Act in the case of Competitive Enterprise Institute v. Office of
Science and Technology Policy. The D.C. Circuit reviewed the CEI's attempts to obtain the
records of the director found in emails sent to or from his private, nongovernmental email
account. The court holds that an “agency cannot shield its records from search or
disclosure under FOIA by the expedient of storing them in a private email account
controlled by the agency head,” and reversed the lower’s ruling that these records, which
may otherwise be government records, need not be searched for or turned over.

On June 28, 2016, the court denied petitions to review the NEPA environmental issues
affecting two separate Federal Energy Regulatory Commission LNG export terminal

http://www.law360.com/articles/8 74699/print?section=cnvironmental 1/3/2017
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facilities in Sierra Club and Galveston Baykeeper v. FERC (pertaining to the Freeport,

Texas terminal) and Sierra Club v. FERC (regarding the ne Pass Terminal). The court

found that the petitioners had demonstrated sufficient s ing, but the basic flaw in the

petitioners’ argument seems to have been role i aw,

and that the major complaint was that the Gw

su asin i ces of

en it C of

FE o] e

commission did not act in an arbitrary and ca n e

especially valuable because it elucidates the* " e ation

authority.

On Sept. 9, 2016, the U.S. District Court for the District of Columbia denied a motion for a

preliminary injunction filed by the Standing S rvation nst the

construction of the Dakota Access Pipeline t h of the , which has been
R Tribe, v. U.S. Army

Corps, in its review of the permitting

iled to engage in the consultative process
istoric Preservation Act (NHPA), but that
ely refused to engage in such consultation.

Second Circuit

On Aug. 8, 2016, the Second Circuit issued a comprehensive opinion affirming in all

respects the decision of the U.S. District Court Di Y a
foreign judgment obtained by Ecuadorian plain ro p n
the Ecuadoran rain forest by Texaco many vy :a t, fr

case is Chevr  Cor onv. ger, et. al a d

equitable reli  was nted the Federal RICO statute. '

Third Circuit

On Jan. 6, 2016, the Third Circuit affirmed the dismissal of a Clean Air Act citizen suit in

Grou nst and Pollu (G yv. S 1 ra go S
coke fact and by-pr cts ity in y Y, a,
ntiff alleged that acility was violating a o} ty im y
local air quality tting authority, the Allegheny County Health Department (ACHD).

In 2012, the Pennsylvania Department of Environmental Protection and the ACHD filed an
enforcement action against Shenango in federal court, which resulted in a consent decree
to resolve these air quality violations. Importantly, the federal court retained jurisdiction
over the consent decree. Then, in 2014, GASP filed a complaint against Shenango in state
court, which also resulted in another consent decree with the ACHD. On these facts, the
court of appeals agreed that that GASP’s citizen suit should be dismissed. According to the
court, there was an ongoing diligent prosecution of Shenango when the lawsuit was filed,
and this is true even if the ongoing enforcement is currently limited to the ongoing
administration of approved consent decrees.

On Aug. 8, 2016, the Third Circuit rejected several challenges to energy projects requiring
environmental permits and authorizations granted by state regulatory agencies in New
Jersey and Pennsylvania. The consolidated cases are Delaware Riverkeeper Network et al.
v. Secretary, Pennsylvania Department of Environmental Protection and New Jersey
Conservation Foundation et al v. New Jersey Department of Environmental Protection.
Transcontinental Gas Pipe Line Company LLC (Transco) operates a natural gas pipeline
extending from South Texas to New York, and proposed a local expansion of this pipeline,
which required, in addition to the approval of the Federal Energy Regulatory

Commission, the issuance of facilitating state environmental permits and authorizations in
New Jersey and Pennsylvania, that were granted by the New Jersey and Pennsylvania

http://www . law3 60.com/articles/874699/print?section=environmental 1/3/2017
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Departments of Enviro ntal P nin 2015. These permitting actions were
challenged by several envir al organizations in the Third Circuit.

The Third Circuit was obliged to consider the arguments the states made that the court
was without jurisdiction to review these petiti
actions assessing the water quality impacts o
the CWA. In a significant ruling, the court res
had this authority through the Natural Gas Ac
g pursuant to federal law in issuing
rate the purpose of Congress’ grant
NGA.

Foufth Circuit
The District Court

On Oct. 17, 2016, the U.S. District Court for the Northern District of West Virginia granted
summary judgment to Murray Energy Corporation, which sued the EPA seeking declaratory

and injunctive relief against the EPA because s e
a nondiscretionary duty under Section 321(a) ( e
(a)) to “conduct continuing evaluations of pot f e y

result from the administration or enforcement” of the Clean Air Act with regard to the
effect the agency’s actions are having on the coal industry and “the hundreds of thousands

of people it directly or indirectly employs.”

The case is Murray Energy Corporation et al. v. McCarthy. Following a review and analysis
of the law and its legislative history, the court concluded that: (1) Section 321(a) imposes
a mandatory duty on the EPA to make these studies; (2) that the plaintiffs had standing to
maintain these claims; and (3) the EPA has failed or refused to conduct the types of
studies the law requires. The court ordered the EPA promptly to develop and submit to the
court a plan by which it will comply with Se (a), and the plaintiffs will then have
an opportunity to comment on these plans. sion, if affirmed, could have enormous
consequences for many EPA rulemaking proc

Anthony B. Cavender is senior counsel at at Pillsbury Winthrop Shaw Pittman LLP in
Houston.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of thé firm, its clients, or Portfolio Media Inc., or any of its or e liates.
This article is for general information purpos2s and is not inte e uld not be
taken as legal advice.

All Content © 2003-2017, Portfolio Media, Inc.
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T e Biggest Environmental Law Rulings Of 2016

By Juan Carlos Rodriguez

Law360, New York (December 21, 2016, 5:21 PM EST) -- U.S. courts grabbed headlines in
2016 with rulings in several important enviror mental law cases, approving Volkswagen's
$14.7 billion settlerment over its emissi heating scandal, allowing the U.S.
Environmental Protection Agency to re coal permits and blocking key federal rules

backed by the Obama administration.
Here are the year’s the biggest rulings in environmental law.

Sswift VW Settlement Gets Nod

A California federal judge in October approved Volkswagen AG's $14.7 billion settlement
with consumers and the federal government over the emissions cheating scandal.

Under the deal, Volkswagen must set aside up to $10 billion to buy back cons rs’ cars.

The German automaker also has to invest $2 billion over the next 10 years in ects that
supp incre use of emiss  vehicles, as well as $2.7 billion to mitigate the
effec eem s from equip the so-called defeat devices.

Starting d-November, ut 475 ter diesel
vehicles able to begin king b fixed. The
settlement with the drivers also includes pay t
consumers who bought their cars before a September 2015 cutoff, in addition to the
buybacks.

And on Tuesday, a California federal judge announced Volkswagen has reached a tentative
deal worth at least $1 billion over 80,000 3.0-liter cars that were implicated in the

company's emissions scandal. -

The multidistrict litigation is In re: Volkswagen "Clean Diese!” Marketing, Sales Practices
and Products Liability Litigation, case number 3:15-md-02672, in the U.S. District Court
for the Northern District of California.

Climate Predictions OK’d in ESA Decisions

The Ninth Circuit in Oct ruled that 100-year climate change projecti ould factor
into the National Marine ries Service’s decision to list the Pacific bea seal as a
threatened species — a finding that could solidify the government’s authority to rely on
similar forecasting for future Endangered Species Act listings.

m for ¢ ed 0 tion
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Ninth Circuit backed that reasoning, finding the agency's decision to be reasonable and
calling the climate forecast used the “best available science” on the subject.

The listing decision came under fire from Alaska, oil and gas groups, local g nments
and others, who were able to get the listing overturned at the district court | but failed

at the Ninth Circuit.

The appeals are Alaska Oil and Gas Association et al. v, ker et al., case
numbers 14-35806 and 14-35811, in the U.S. Court of the Ninth Circuit.

Clean Power Plan Stalls

The U.S. Supreme Court stayed the implementation of the EPA’s Clean Power Plan in
February while it's ng challen in court, reversing the D.C. Circuit and dealing a
heavy blow to Pres nt Barack ma'’s signature climate change initiative.

The D.C. Circuit then further raised the stakes by canceling oral arguments that were
d for June in front of a three-judge panel, and instead ing them in
ber in front of an en banc court. Only Supreme Court nee Merrick Garland sat

out the proceedings.

The CPP calls for existing power plants to slash their carbon dioxide emissions by 32
percent from 2005 levels by 2030.

Allison Wood, a partner at Hunton & Williams LLP who is representing rule opponents
including the Utility Air Regulatory Group in the litigation, said the high court’s stay

the first time that it stepped in and gave em :rgency relief on an environmental reg n
befare the D.C. Circuit had weighed in on it.

“It's a clear indication of the significance of the Clean Power Plan litigation,” Wood said.
“And I thought it reflects a line of cases that we've see over the last few years where the
Supreme Court has said the EPA can't overstep.”

She said the stay, coupled with the D.C. Circuit’s forthcoming en banc ruling, makes much
more likely the high court will have the final word on the controversial regulations.

The case is West Virginia et al. v. EPA, case number 15-1363, in the U.S. Court of Appeals
for the District of Columbia Circuit.

EPA Given Leeway to Pull CWA Permits

The D.C. Circuit in July upheld the EPA’s revocation of an Arch Coal mining unit’s coal
permits, saying the agency has broad authority under the Clean Water Act to yank them

due to wildlife concerns.

Mingo Logan Coal Co. had urged the D.C. Circuit to overturn an October 2014 ruling that’
the EPA could revoke a Clean Water Act permit issued by the U.5. Army Corps of Engineers

o uce 1 min uthwe est Virginia.
a the la y to perm n after issuing
r of t W he d e of d ed or fill

material.

But the D.C. Circuit agreed with the EPA that under the CWA, it can act whenever it
determines that the discharge of such materials into an area will have an unacceptable
adverse effect on municipal water supplies, shelifish beds and fishery areas, wildlife or
recreational areas.
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The case is Mingo Logan Coal Co. v. EPA, case number 14-5305, in the U.S. Court of
Appeals for the District of Columbia Circuit.

BLM Fracking Rule Stumbles

A udg 1o u.s.
ru ing o ican |
co rity i r ene

opposed to the rule.

Me n e LLP, said the ruling was important because it cut off
an e n entalists who wanted to either keep stricter tabs on
fra n e cally «npalatable to extract oil and natural gas

through regulations.

"Any time you have a court coming in and de g that an agency doesn't have ority
to issue any type of regulation over some act , that's incredibly impactful,” B said.

The BLM has appealed the ruling to the Tenth Circuit.

The case is Wyoming v. Department of the Interior et al., case number 2:15-cv-00043, in
the U.S. District Court for the District of Wyoming.

Army Corps Opened Up to CWA Jurisdiction Challenges

The U.S. e Court ruled in May that fed courts can review determinations by
the Army hat a wetland is subject to Cl Water Act regulations.
The decision unreasonable hurdles

the justices upheld

the Administrative

The h nt o id ps’ ju me e
age a ns t k the de k and
are o “"m el ve or the nooi

obligations, or cause legal consequences.

The case is U.S. Army Corps of Engineers v, Hawkes Co. Inc. et al., case number 15-290,
in the Supreme Court of the United States.

Texas Haze Plan Put on Hold

The Fifth Circuit in July stayed the EPA’s plan to require improved visibility in national
parks and wilderness areas in Texas through pollution controls at certain power plants.

T [

o
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EPA had largely approved the state implementation pl but it altered them with a
ral plan that called for sulfur-dioxide emissions limitat at eight power plants in
Texas.

The Fifth Circuit denied the EPA’s motion to transfer the challenge to the D.C. Circuit and
stayed the rule, saying the petitioners were likely to succeed on the merits.

The case is State of Texas et al. v. EPA et al., case number 16-60118, in the U,S. Court of
Appeals for the Fifth Circuit.

Cross-Border Pollution Claims Fall Flat
The Ninth Circuit in July overturned a federal judge’s ruling that allowed Washington
state and a Native American tribal federation to sue Canadian mining company Teck ‘

Cominco Metals Ltd. over aerial emissions from a smelter in Canada that allegedly polluted
land in Washington.,

The state and the Confederated Tribes of the Colville Reservation sued Teck 12 years ago,

.claiming it released toxic ¢ s from the the !
U.S. border and settled in er Columbi

wildlife. In 2014, a Washington federal judge er
the Com nsive Environmental onse,

releases itute a “disposal” as ed by a

greater degree of liability.

But the Ninth Circuit held that when a smelter emits pollutants — in this arsenic,
cadmium and mercury compounds — throug1 a smokestack and those ¢

contaminate land or water downwind, the owner-operator of the smelter cannot be held
liable for cleanup costs and natural resource damages under CERCLA.

The case is Pakootas et al. v. Teck Cominco Metals Ltd., case number 15-35228, in the
U.S. Court of Appeals for the Ninth Circuit.

_-Additional reporting by Emily Field, Stan Parker and Keith Goldberg. Editing by Mark
Lebetkin and Brian Baresch.

All Content ® 2003-2016, Portfolio Media, Inc.
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Env ronmental Cases To Watch In 2017

By Juan Carlos Rodriguez

Law360, New York (January 2, 2017, 1:03 PM EST) -- Environmental law promises to
make headlines in 2017 as several blockbuster cases are likely to be decided, including
litigation over the Obama administration’s signature Clean Power Plan climate change
regulations, the controversial Waters of the U.S. rule, and if and how climate change may
factor into endangered species protection efforts.

Here are the biggest cases environmental attorneys will be watching in 2017.

Clean Power Plan Litigation

In September, an en banc panel of 10 D.C. Circuit judges heard oral arguments over the
legality of the U.S. Environmental Protection Agency’s Clean Power Plan, which calls for
existing power plants to slash their carbon dioxide emissions by 32 percent from 2005

levels by 2030.

Opponents of the initiative, including states and industry groups, say the Clean Air Act
doesn't give the EPA the authority to carry out the rule. The challengers have argued the
rule will illegally force coal-fired power plants out of business and new investment in

cleaner energy sources.

While observers wait for the D.C. Circuit’s ruling, the election of Donald Trump as
president of the United States throws new doubt on the rule’s fate, Brendan Collins, a
partner at Ballard Spahr LLP, said.

Collins said when the U.S. Supreme Court stayed the rule in February, there was an
expectation that the rule would eventually reach the high court again, after the D.C. Circuit
released its opinion. But he said a Trump administration could be less likely to vigorously
defend the rule and could even withdraw from the litigation, as the Obama administration
did in litigation surrounding the Defense of Marriage Act.

If the rule does the reach the high court, he said the vacancy left by the death of Justice
Antonin Scalia will be filled by someone chosen by Trump, who could be less likely to
support the EPA.

“If we have a Supreme Court nominee who is equally skeptical of EPA’s authority to adopt
this rule as Justice Scalia was, those factors suggest that the rule is not going to survive,”

Collins said.

The case is West Virginia et al. v. EPA, number 15-1363, in the U.S. Court of Appeals for
the District of Columbia Circuit.

Waters of the U.S. Litigation

htip://www.law360.com/articles/875514/print?section=environmental 1/3/2017



Environmental Cases To Watch In 2017 - Law360 Page 2 of 5

The legal war over the Obama administration’s Clean Water Rule, also known as the
Waters of the U.S. rule, is being waged on multiple fronts: federal district courts, the
Sixth Circuit and the Supreme Court. Many of the lawsuits were originally filed at the
federal district court level, but those are on hold following the Sixth Circuit's May ruling
that it has jurisdiction over matter. Rule opponents, however, have asked the high court to
review the Sixth Circuit’s jurisdictional decision.

The rule aims to clarify the scope of the EPA and U.S. Army Corps of Engineers’ jurisdiction
under the Clean Water Act. Opponents say the rule significantly expands the agencies’
authority, while the agencies say the rule actually reduces the amount of waterways for

which they can issue permits.

The Sixth Circuit has set a briefing schedule for the merits portion of the litigation, and
briefing is already underway at the Supreme Court. Kristy Niehaus Bulleit, a partner at
Hunton & Williams LLP, said that as with the Clean Power Plan, the Trump administration
has options to alter the course of the litigation if it chooses.

“There are any number of paths forward if the incoming administration chooses, as it said
it would, to rethink this rule. The rule is currently stayed by the Sixth Circuit, so one of the
things that the new administration is going to have to decide is whether it wants to hold
the case in abeyance while it considers it options,” she said.

The cases are North Dakota et al. v. U.S. Environmental Protection Agency et al., number
15-3751, in the U,5. Court of Appeals for the Sixth Circuit, and National Association of
Manufacturers v. U.S. Department of Defense et al., number 16-299, in the U.S. Supreme
Court.

Climate Change As a Factor in ESA Listings

The Ninth Circuit in October ruled that 100-year climate change projections could factor
into the National Marine Fisheries Service's decision to list the Pacific bearded seal as a
threatened species — the latest ruling to accept climate projections from a 2007 report by
the Intergovernmental Panel on Climate Change.

The U.S. Fish and Wildlife Service used the study to justify its decision to list the polar bear
as a threatened species in 2011, which the D.C. Circuit upheld in 2013. And in February
the Ninth Circuit upheld the FWS’ critical habitat designation for the polar bear, again
finding that future climate change is an appropriate consideration under the Endangered
Species Act.

The polar bear habitat ruling has been appealed to the Supreme Court, which declined to
review the D.C. Circuit’s decision to uphold the listing. Separately, the Ninth Circuit will
hear another case involving an Arctic species, the ringed seal, the listing of which again
relied on climate change predictions.

The polar bear case is Alaska et al. v. Jewell, number 16-596, in the Supreme Court of the

United States. The ringed seal case is Alaska Oil and Gas Association et al. v. Penny
Pritzker et al., number 16-35380, in the U.S. Court of Appeals for the Ninth Circuit.

Gold King Mine Spill Litigation
New Mexico has sued Colorado at the U.S. Supreme Court in the aftermath of the 2015
Gold King Mine spill, which released 3 million gallons of wastewater from a mine in

Colorado into the Animas River, which carried the pollution into New Mexico.

New Mexico asked the high court in June for permission to file a bill of complaint, alleging
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that two decades’ worth of Colorado’s “disastrous environmental decision-making” set the
stage for the catastrophe.

“What makes the case so potentially profound is the idea that one state could sue another
state for environmental policies with which it disagrees,” Thomas Alleman, a partner at
Dykema, said. “In an administration in which the EPA is less active, how does one deal
with interstate impacts of poliution? There is a real question here as to whether one state
may challenge another state’s environmental policies if they have extraterritorial effects.”

The case is New Mexico v. Colorado, number 220147-0RG, in the Supreme Court of the
United States.

Cooling Water Intake Structure Litigation

The EPA in May 2014 finalized a rule requiring power plants and manufacturers to
minimize damage to aquatic life caused by pulling in water from lakes and rivers. Industry
challengers are targeting specific provisions in the rule, while environmental groups
contend the rule is fundamentally flawed, saying in part that the EPA picked the wrong
standard for the “best technology available” to reduce wildlife deaths at existing facilities.

The agency said that over the long history of the rule — which dates to the EPA’s first,
unsuccessful attempt to implement it in 1976 — various court decisions have established
that Congress crafted Section 316(b) of the Clean Water Act to provide the EPA with
“maximum discretion and flexibility” in addressing how best to minimize impacts to aguatic
plants and animals from cooling water intake structures.

According to the EPA, it is simply following Congress’ directions to figure out the best
technology for the construction, design, location and capacity of cooling water intake
structures to minimize those impacts and impose standards through National Pollutant

Discharge Elimination System permits.

The case is Cooling Water Intake Structure et al. v. U.S. Environmental Protection Agency
et al., number 14-4645, in the U.S. Court of Appeals for the Second Circuit,

Water Transfer Rule Litigation

The Second Circuit in December 2015 heard oral arguments in litigation over a lower
court’s decision to strike down an EPA rule that would exempt some water transfers from
Clean Water Act review. A decision should come in 2017.

A number of states, including New York, Michigan and Washington, along with some
conservation groups, sued the EPA over its 2008 National Pollutant Water Transfer Rule,
and in March 2014, a New York federal judge decided it was unlawful. The rule allows
water to be transferred between basins without a permit, even if the water is
contaminated,

The agency argued that unclear language in the law necessitates the agency be given
latitude for its own interpretation of the law.

The rule provides that a discharge permit is not required for the conveyance of water from
one body of water to another when there has been intervening use that has discharged a
pollutant.

The case is Catskills Mountains Chapter of Trout Unlimited et al. v. Environmental
Protection Agency, case number 14-1823, in the U.S. Court of Appeals for the Second
Circuit.
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Power Plant Effluent Rule Litigation

The EPA in September 2015 promulgated the power plant effluent limitation rule, which

regulates such as mercury, lead and se  um in wastewater. Several industry
members uently filed challenges to the , arguing the agency violated the Clean
Water Act and Administrative Procedure Act. '

r Act G ) Electri e i D

Inc. an ci eld, M i, ol d

holding en thodol a bl

record as confidential business information.

The current regulations for the industry were last updated in 1982, and the EPA said they
do not adequately address toxic metal discharges because they focused on settling out

iculates rather than treating dissolved poll . a ely 1,
m electric power plants in the U.S., and 1 h Il new
investments to meet the requirements of the e e on gu ines,

according to the agency.

The case is Southwestern Electric Power Co. et al. v. U.S. Environmental Protection Agency
et al., case number 15-60821, in the U.5. Court of Appeals for the Fifth Circuit.

Coal Ash Rule Litigation

The EPA in 2014 promulgated a rule that regulates coal ash as solid waste under the
Resource Conservation and Recovery Act, rather than as more strictly controlled hazardous

waste.

Green groups including the Sierra Club and Waterkeeper Alliance opposed the rule on
several grounds, alleging it allows existing, unlined surface impoundments to continue to
operate even though the EPA knows that those dumps pose “unacceptable risks of harm to
human health and the environment.”

Industry groups, while generally supportive of the agency’s approach, have said certain
aspects of it should be changed. They have argued the EPA’s regulation of inactive surface
impoundments — essentially pits where coal ash is stored after being produced by burning
coal during electricity generation — that no longer receive coal ash is unlawful and should
be vacated. The group said this contradicts the plain language of the Resource
Conservation and Recovery Act's Subtitle D, which limits the EPA’s regulatory authority to
overseeing active units still receiving waste for “disposal.”

The case Is Utility Solid Waste Activities et al. v. Environmental Protection Agency, case
number 15-1219, in the U.S. Court of Appeals for the D.C. Circuit.

Public Trust Doctrine Climate Change Litigation

In November an Oregon federal judge declined to dismiss a lawsuit accusing the federal
government of failing to protect future generations from climate change, concluding that a
group of private citizens, including some children, could pursue a claim that the
government violated the public trust doctrine by supporting fossil fuel use despite
knowledge of the climate change consequences.

The federal government and Industry groups intervening on its behalf had urged the court
to dismiss the suit, saying the plaintiffs lacked standing to bring the suit, didn't raise any
constitutional claims and improperly asked the court to rule on political issues.

An appeal is likely in the works, and observers will be watching to see how this novel legal
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issue is resolved,

The cage is Juliana et al. v. U.S. et al., number 6:15-cv-01517, in the U.S. District Court
for the District 8f Oregon.

--Additional Feporting by Stan Parker, Keith Goldberg and Stewart Bishop. Editing by Jack
Karp.

All Content © 2003-2017, Portfolio Media, Inc.
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Environmental Regulation And Legislation To
Watch In 2017

By Juan Carlos Rodriguez

Law360, New York (January 2, 2017, 1:03 PM EST) -- The Obama administration gained a

reputation for frequently ing its regula mu u.s Vi

Protection Agency and D tment of the rior ttr w ue in
2017 — but the election of Donald Trump thr ws nto fu and a
Republican Congress have vowed to dismantle President Barack Obama's environmental

legacy.

Here are the regulatory and legislative matters environmental lawyers say they'll be
keeping a close eye on in 2017.

Renewable Fuel Standard

The Clean Air Act requires the EPA to set annual renewable fuel standard volume
requirements for four ca es of biofuels. The agency says that biofuels displace fossil
fuels and help reduce gr use gas emissions. But the program has been
controversial since it passed Congress in 2005 and was expanded in 2007. Oil industry
groups say the program forces changes the market isn't ready for, and biofuel groups
claim the EPA has dragged its heels. To complicate matters, the agency fell far behind its
statutory deadlines until very recently.

"Congress will have an op under the Congressional Review Act to reject EPA's
final rule establishing the e fuel volumes for 2017," said Krista Hughes, an
associate at Perkins Coie LLP. "Rejecting the rule under the CRA would cast substantial
doubt on the entire program and create complicated legal issues because, when a rule is
rejected under the CRA, the agency is prohibited from issuing a similar rule in the future."

She noted that Congress has shown increasing interest in the program, holding several
hearings in 2016 examining the EPA's implementation of the program and discussing
alternate ways to structure the program.

Trump's nominee for E dmi rator, Oklahoma Attorney Gen Scott Pruitt, in 2013
criticized the RFS prog cal it "unworkable" and "a flawed gram."”

Critical Habitat Rules

1n February, the U.S. Fish and Wildlife Service and National Marine Fisheries Service
promulgated two final rules overhauling how they implement critical habitat designation
requirements under the Endangered Species Act. One of them revised the definition of
"destruction or adverse modification” of habitat, and the other clarified the procedures and
standards used for designating critical habitat. But the states said the rules go too far.
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Andrew Turner, a partner at Hunton & Williams LLP, said they are some of the most
significant ESA rulemakings over the last dec de because it changes how both public and
private lands are managed. While the rules are final and litigation has already begun, he
said attorneys will still be watching to see how the rules are implemented.

"There are big questions about how these rules would be implemented," he said.

Turner pointed to proposed rules designating habitat for the Atlantic sturgeon, which set
aside 1,000 miles of river — not all of which the fish even lives in right now,

Drinking Water Regulations for Lead and Copper

The EPA is slated to release a notice of proposed rulemaking for revisions to the Lead and
Copper Rule in June. The rule has come under fire following the drinking water crisis in
Flint, Michigan, and the agency has been working to push out updates to the rule to
strengthen it.

In October, the EPA unveiled a white paper that said elements under consideration include
full lead service line replacemert, corrosion control treatment requirements, health-based
benchmarks, point-of-use filters, improvements to sampling reguirements, transparency
and information-sharing, public education requirements, revised copper requirements, and
the rule's relationship with lead in sources other than drinking water.

"EPA's goal for the LCR revisions is to improve the effectiveness of public health
prote  ns while aining a rule that can be effectively imp ed by the 68,000
drink water sy that are covered by the rule," the agen on its website.

Migratory Birds

The U.S. Fish and Wildlife Service said it is preparing a programmatic environmental
im st nt under the Nat | Environmental Policy Act in advance of a proposal to
au ize ental take of mi ory birds under the Migratory Bird Treaty Act.

Currently, there is no legal "take" — the legal term for harm or killing — for the 1,027
species of migratory birds shielded under the Migratory Bird Treaty Act, a law passed in
1918 to honor agreements with other countries the creatures travel to, from and through.
While some birds are inevitably killed in various industry activities, the MBTA is a strict
liability statute, and the service has ensured compliance through selective prosecutions of
entities that have egregiously violated it.

"Based on this PEIS, we propose to establish regulations to govern the incidental take of
migratory birds from activities under which migratory birds are killed Incidental to
otherwise lawful activities,” the Interior Department said in a regulatory agenda issued in
December.

The regulations would establish rules for individual permits and programmatic agreements
with federal agencies, and establish the basis for future rulemaking for general
authorizations for incidental take of migratory birds, the department said.

The notice of proposed rulemaking was supposed to be issued in December, so it could
come out soon.

Confidential Business Information

By the end of 2017, the EPA said it wants to issue a notice of proposed rulemaking to
amend its confidential business information regulations. Specifically, the EPA said it intends
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to amend the existing CBI regulations to update the regulations to comply with case law
requirements; consolidate procedures for identifying, handling, and processing CBI; and
correspond with other federal agencies' CBI regulations.

"In amending the CBI regulations, the EPA expects the amendments will improve the
processing of information requests for CBI, while ensuring the appropriate protection of
CBI and reducing the burden on both the EPA and the regulated community," the agency

said.

The issue has taken on a higher profile lately, as some industry groups have challenged
the EPA's power plant effluent limitation rule, which regulates metals such mercury, lead
and selenium in wastewater, arguing the agency violated the Administrative Procedure Act
by withholding "essential data, methodologies and analyses" from the public record as
confidential business information.

Endangerment Finding For Aircraft Lead Emissions

On the heels of the EPA's July finding that greenhouse gas emissions from aircraft
endanger human health and the environment, the agency says it's moving ahead to make
a determination about whether emissions from piston-engine aircraft using leaded aviation
gasoline pose a similar threat.

The EPA said it is analyzing air quality modeling and monitoring information to make a
determination, under Section 231 of the Clean Air Act, of whether lead emissions from
aircraft operating on leaded fuel cause or contribute to air pollution which may reasonably
be anticipated to endanger public health or welfare.

A notice of proposed rulemaking is currently scheduled to be released by December 2017,

"This will include a description of analyses that EPA conducted to inform the endangerment
finding, such as the lead inventory relevant to use of leaded avgas, air quality monitoring,
air quality modeling and potential exposure information,” the EPA said,

Nanoscale Chemical Reporting Requirements

The EPA said it is developing a final rule related to an April 2015 proposal to require
reporting and record-keeping requirements under Section 8(a) of the Toxic Substances
Control Act for certain chemical substances when they are manufactured or processed at
the nanoscale.

Under the proposed rule, manufacturers and processors of nanoscale chemical substances
— substances that have structures with dimensions at the nanoscale, or approximately
1-100 nanometers, the EPA noted — would need to report information on specific chemical
identity, production volume, methods of manufacture and processing, exposure and
release information and environmental and health effects.

Although the EPA currently reviews new nanoscale chemical substances for safety prior to
their market debut, the agency said it would be the first time it would use its Toxic
Substances Control Act authority to collect existing exposure, health and safety data.

Companies manufacturing or processing the substances as part of articles or in small
quantities for research and development purposes are excluded from the rule, it said.

The final rule is scheduled to be promulgated in January.
Arctic Drilling

Obama in December withdrew the entire U.S. portion of the Arctic's Chukchi Sea and
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portions of the Beaufort Sea from future drilling, as well as U.S. portions of the
and mid-Atlantic Oceans. The withdrawn area covers 115 million acres in the Arctic
and 3.8 million acres in the Atlantic.

In a presi al me ndum sent to the U.S. Department of Interior, Obama invoked his

executive ority r Section 12(a) of the Outer Continental Shelf Lands Act, a 24-
provision which simply reads, "The president of the United States may, from time to
withdraw from disposition any of the unleased lands of the Outer Continental Shelf."

Eric Fjelstad, a partner with Perkins Coie LLP 1aging er th |
office, said the move is a "significant" setbac Alask nd s
other stakeholders interested in seeing expa ess to ca n S.

"The withdrawals were intended to be permanent. The question of permanence is a point
where interests have differing views, and it will undoubtedly be addressed by the courts or

Congress,” Fjelstad said.

For example, Congress could craft legislation that would make the Arctic and Atlantic areas
available again for leasing, or amend the OCSLA itself to expressly allow presidents to
rescind previous withdrawals. :

But Fjelstad said even if the withdrawal decision is successfully reversed, the Trump
administration or Congress would still need to develop a strategy to reintegrate Arctic
areas into the five-year leasing schedule.

"This will take time, energy and political capital. Strategically, this was a smart move for
interests opposed to oil and gas activities in Alaska insofar as it puts industry on the
defensive, and perhaps makes it harder to pursue competing priorities such as opening the
Arctic National Wildlife Refuge and improve the leasing situation in the National Petroleum

Reserve," he said.

--Additional reporting by Stan Parker and Keith Goldberg. Editing by Katherine
Rautenberg.
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Energy Regulation And Legislation To atch In
2017

By Keith Goldberg

Law360, New York (January 2, 2017, 1:03 PM EST) -- The election of Donald Trump to the
presidency will likely bring seismic changes to U.S. energy policy, starting with attempts to
unwind President Barack Obama's legacy on climate change.

Trump, an avowed supporter of increased fossil fuel development, has pledged to roll back
climate regulations, chief among them the U.S. Environmental Protection Agency's Clean
Power Plan and U.S. participation in the Paris climate change agreement. His Cabinet
nominations reflect that approach: Proposed EPA administrator Scott Pruitt made a point of
fighting the Obama EPA's regulations as Oklahoma attorney general, while Trump's pick for
secretary of energy, former Texas Gov. Rick Perry, famously proposed eliminating the
Department of Energy in a 2011 presidential debate.

What's more, Trump will have the support of a Republican-controlled Congress that has
opposed the Obama administration's climate and energy policies at virtually every turn.

"I think they're going in with the narrative that we ought to roll back regulations,
particularly ones seen holding back energy production,” said K&L Gates LLP partner Tim
Peckinpaugh, who leads the firm’s political action committee.

Here are the energy-related regulatory and legislative actions energy attorneys will be
watching this year.

Attempts to Kill the Clean Power Plan

The D.C. Circuit is currently mulling the legality of the Clean Power Plan, the centerpiece of
Obama’s climate change policy, which calls for slashing greenhouse gas emissions from
existing power plants. But regardless of the appeals court's ruling, attorneys say Trump's
election means the CPP will likely never be implemented.

"1 think it's pretty much dead," Perkins Coie LLP partner Brian Potts said. "There are
multiple ways that Trump could scrap the Clean Power Plan. He could promulgate a rule
that would withdraw it — that would take six months to a year; he could appoint a
Supreme Court justice that ultimately overturns it; or he could refuse to keep defending it

in court."

But while rescinding the CPP might be straightforward, it won't necessarily be easy,
attorneys say.

"A recrafted rule would need to be supported by new technical analysis and new findings,”
said Gerry Pels, who chairs Locke Lord LLP's environmental section for energy and
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industry "It can't be as simple as ‘we’re not going enforce those rules.' They're on the
books."

A Potential Exit From the Global Climate Agreement

In tion to the rescinding the CPP, Trump pledged on the paign trail to revoke

an r key climate commitment from the Obama administr : U.S. participation in the
landmark global climate change agreement brokered by more than 190 nations in Paris in
December 2015, which went into effect in November. However, Trump appeared to soften
that stance somewhat in recent interviews, leaving some observers guessing as.to what

he'll actually do.

"Where a Trump administration is going to land on the Paris agreement Is evolving almost
daily," Dentons counsel Jon Sohn said.

Given that the U.S. ratified the agreement via executive order, attorneys say that undoing
it could be an easier task than undoing the CPP, though formally withdrawing from the
pact is a multiyear process under the terms of the agreement.

But Sohn says the U.S. could pay a political price for withdrawing from the agreement,
noting that other nations have called for carbon taxes or other tariffs to be imposed on
U.S. goods if it pulls out of the deal.

"Those are ... interesting considerations to take into account before you just leave the

agreement,” Sohn said. "Other ies that have isolated the lves are Syria,
Korea and Nicaragua. Is that th p the U.S. wants to be as ated with on cli
change?"

Emergence of the Congressional Review Act as a Weapon

Trump's presence in the White House and the GOP's control of Capitol Hill provide an
opportunity to deploy the seldom-used Congr al Rev t to nullify energy and
environmental regulations recently crafted by bama istration, attorneys say.

"For Congress, it fits entirely into their objective,” Peckinpaugh said. "I'm sure the House
would be anxious, especially on high-profile controversial rules, to say they ought to be
put forward for a vote."

Under the CRA, Congress can pass a resolution disapproving major federal regulations
within 60 legislative days of their release by a simple majority vote, and if the resolution is
signed by the president, then the regulation is nullified and the decision isn't subject to
judicial review.

A recent report by the Congressional Research Service concluded that rules finalized after
June 13, 2016, are vulnerable to CRA review and disapproval. Regulations in the danger
zone include the Bureau of Land Management's rule limiting venting and flaring from gas
wells on public lands, which industry groups and several states have alreadfy challenged in
court, )

But attorneys say the CRA must be wielded carefully, because using it to nullify a
regulation prevents similar regulation from being implemented in the future unless
Congress passes a law allowing it.

"It's a very blunt instrument, so you can't just use it willy-nilly," said Aaron Cutler, a
partner in n lIs' legisiative tice group and a former senior adviser to former
House Maj L Eric Cantor, . "If there's some good in the regulation, you're
not going to propose to eliminate the whole thing. I think they're going to spend a lot of
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time on the EPA and target the rules and regulations that have been rushed out the door."

A Fast Track for Infrastructure Projects

Along with opening up more public lands and waters to fossil fuel development, Trump
vowed to remove federal regulatory barriers to increased coal, oil and gas production and
fast-track energy infrastructure projects, including by streamlining permitting. He'll have
plenty of support from the GOP-controlled Congress, attorneys say.

"I have to believe that expediting infrastructure, making it more of a streamlined process,
making it easier to build natural gas pipelines, is going to be the tip of the spear," said
Stefan Krantz, who heads Hogan Lovells' energy regulatory group. "If you're a developer of
natural gas pipelines, you've got to be pretty optimistic about the change [in
administration].”

Among the st see Trump and Congr e
infrastructure are revisions to the N P and
rolling back any other project approval processes y ome, as

well as perhaps greenlighting highly controversial oil pipelines that have been blocked by
the Obama administration: TransCanada Corp.'s Keystone XL pipeline and Energy Transfer
Partners LP's Dakota Access pipeline.

"I would expect you'll see legislation to accelerate permitting on use of federal lands for
energy exploration,” Peckinp id. "I think you'll see efforts to move forward on
environmental clearances on s, such as LNG terminals and refineries."

An Uncertain Future for Renewable Energy Tax Credits

While Trump has been full-throated in his support for fossil fuels, he hasn't said much
about renewable energy. That has the industry nervous about the future of federal
renewable production and investment tax credits that received multiyear extensions in a
December 2015 omnibus appropriations bill.

"In the Midwest, the wind industry is booming, largely because of the tax credits," Potts
said. "That would be a huge deal if they rolled them back; they're already scheduled tc be
phased out."

The production tax credit is set to expire in 2020, while the investment tax credit will drop
in value in 2019 and reach its lowest level in 2022. That's one reason attorneys say they'd
be surprised if Trump, even with a Republican-led Congress, tried to nix the the credits.

The credits have also sparked wind and solar development booms in several Republican-
leaning states, and Trump may not want to spark a war with congressional Republicans
who back renewable energy development within their states' borders.

"It is a bipartisan product now, and that's meaningful," said Rob Freedman, who co-heads
Shearman & Sterling LLP's sustainable development group.

An Overhaul of the Renewable Fuel Standard
The EPA's Renewable Fuel Standard, which calls for increasing amounts of biofuels to be
blended into the U.S. fuel supply, has been a political lightning rod for virtually its entire

decadelong existence, with lawmakers from both political parties having floated bills to
either repeal the program or alter it drastically.

With Republicans in control of the White House and Congress, the legislative environment
may finally be right for RFS changes, attorneys say.
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' are a mess right now there en a of publ to cl nder
| le and do something it the I refi ies at a if no whole
program," Perkins Coie's Potts said. "Everyone agree not

they're supposed to."

The wa FS p st
gas RF able m are
use ble its t u
EPA's biofuel requirements, is ripe for fraud. el
line comes from corn-based eth |, so those producers support the program, but
and livestock ‘groups oppose it, ming it will ultimately drive up food prices.
Meanwhile, advanced biofuel supporters claim the RFS doesn't offer their products enough
support,

Given the range of stakeholders, reform of the RFS is more likely than a repeal of the
program, according to Holland & Knight LLP senior policy adviser Beth Viola, who served
on the White House Council on Environmental Quality during President Bill Clinton's
administration and as an energy and environmental policy adviser to Vice President Al
Gore and 2004 presidential candidate John Kerry.

"T think we'll see strange bedfellows r," Viola said. "You have a bunch of
groups in the middle that want to m biofuels forward and roll back on ethanol

in terms of the volume numbers."
Renewed Interest in Yucca Mountain

One issue that has stubbornly d U.S. energy policymakers is ding a long-

storage and disposal site for s fuel from the nation's nuclear er plants. A osed
waste site at Nevada's Yucca Mountain was canceled by the Obama administration amid
heavy local opposition, but congressional Republicans who have consistently supported the
site may now have backing from the Trump Whité House, attorneys say. ‘

"There will be a push to revive Yucca Mountain,” Peckinpaugh said.

Also working in the site's favor is the retirement of Yucca Mountain opponents' most
powerful ally: Senate Minority Leader Harry Reid, D-Nev,

"With Senator Reid's retirement and the work that has been done at Yucca over the last
few decades, I think it's safe to say that it's going to get a relook," Squire Patton Boggs
LLP principal Lem Smith said.

A Shakeup at FERC

The normally five-member Federal Energy Regulatory Commission currently has just three
commissioners, all Democrats. That political balance will likely shift in 2017. Not only can
Trump a nt his own chairman Commissioner Colette Honorable's t is also set to
expire in e, meaning the com on's priorities will shift to reflect the rities of the

Trump administration, attorneys say.

ically, FERC has ali less politi es n

ius LLP partner en a said. "I a an nin
this new administration, you may see a pullb p re from
last year."

Those regulations include FERC's "connected entities" rule requiring the regional grid
operators that run wholesale electricity markets to collect information about entities linked
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to market participants. The commission has already proposed scaling back its original
proposal amid major industry pushback.

Id also off the gas when it comes to its market.
efforts RC Chalrman Norman Bay previously led the
divisio he and the commission have been

increasingly criticized by enforcement targets and members of Congress over aggressive
enforcement tactics.

"It's probable that the new FERC commissioners would look to ... pull back a little bit on the
enforcement efforts," Spina said.

--Editing by Mark Lebetkin.

All Content ©® 2003-2017, Portfolio Medla, Inc.
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DuPont Hit ith $1B Enviro Cleanup Suitin J

By Jeannie O'Sullivan

Law360, New York (December 21, 2016, 3:2 De Nemours & Co.
has been slapped with a $1 billion lawsuit by ing the chemical
giant unlawfully off a sub t dun of hazardous waste
in order to avoid onsibility jating the contamination.

The town of Carneys Point claims DuPont violated the state’s Industrial Site Recovery Act
when it transferred chemical manufacturing plant Chambers Works and other “dirty”
businesses to another corporate entity in preparation for a merger with Dow Chemical Co.,
leaving behind 100 million pounds of hazardous waste Chamber Works had discharged into
surrounding soil and groundwater, according to a Dec. 12 lawsuit filed in Salem County
Superior Court.

The ISRA requires that industrial businesses clean up all hazardous waste before
transferring company property, stock and assets to another entity and prior to a merger,
the complaint said.

Companies that can't comple remediation prior to the transfer must put the funds
into an account known as ar ation funding source that state and local authorities can
access for the cleanup. But DuPont hasn’t ponied up the $1 billion since it transferred
Chambers Works and other subsidiaries to an entity known as Chemours Co. in a $3.9
billion transaction, according to the complaint.

“ISRA Is designed to protect local communities from being left with a disaster and no
money to clean it up,” attorney Catherine Pastrikos Kelly of Meyner & Landis LLP told

Law360 Wednesday.

DuPont and its remediation director Sheryl Telford, who is also named as a defendant in
the suit, “misinformed” the Department of Environmental Protection in transferring the
property to Chemours without posting the cleanup money, Kelly said.

When contacted Wednesday, a media representative for DuPont cited the company’s policy
of not commenting about litigation.

DuPont operated Chambers Works, which span Car ips,
for more than 100 years, according to the laws Dur
more than 100 million pounds of hazardous wa  that are

River to the west, the Salem Canal to the south and environmentally sensitive areas to the
north and residential neighborhoods as far as two miles to the east of the site, the
complaint said.

The Chambers Works site is “a disaster worse than” the Exxon Valdez oil tanker, which
spilled 88 million pounds of crude oil in Alaska, the complaint says.
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The “unfortunate reality” of New Jersey’s bygone industrial era is that many defunct
manufacturing sites remain as a result of companies going bankrupt or otherwise
abandoning the locations, the complaint said.

“It is an understatement to say that these contaminated sites ruin the health, safety and
economic life of local communities,” the complaint said.

DuPont in 2014 began the series of corporate transfers that shifted Chamber Works, along
with its Titanium Technologies, Fluoroproducts and Chemical Solutions businesses, to
Chemours, the complaint said. As part of the deal, Chemours assumed “much of DuPont’s
environmental liabilities,” the complaint said.

Assuming DuPont would no longer exist after a Dow merger and Chemours would
subsequently have to assume DuPont's environmental liabilities, Chemours could be forced
to file for bankruptcy and abandon the Chambers Works site, the complaint said.

“Consequently Chambers Works would be left as a rusting industrial nightmare that the
residents of New Jersey will be left to clean up without the funds to do s0,” the complaint

said.

ISRA was enacted in 1983 in order to protect the state and towns from shouldering the
burden of companies’ environmental cleanup costs violations carry fines of up to $20,000 a
day until compliance is achieved and company principals can be held personally liable,
according to the complaint.

Carneys Point is represented by Catherine Pastrikos Kelly, Albert T, Telsey, Matthew P.
Dolan of Meyner & Landis LLP.

Counsel information for the defendants was unavailable.

The case is Carneys Point Township v. E.I. DuPont De Nemours & Co. et. al., case number,
in the Superior Court of New Jersey, Salem County.

— Editing by Ben Guilfoy.
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Tru p apsOkaho aAG ruttTolLead A

By Juan Carlos Rodriguez

Law360, New York (December 7, 2016, 5:30 PM EST) --
President-elect Donald Trump said Thursday he will
nominate Oklahoma Attorney General Scott Pruitt to
lead the U.S. Environmental Protection Agency,
indicating that the agency will veer from the Obama
administration’s climate change-focused agenda and
work on assisting the growth of the domestic energy
industry.

Pruitt, a Republican, has been a consistent critic of the
EPA during his six-year tenure as AG and has helped
lead the legal charge against a slew of President Barack
Obama's environmental initiatives. That includes the
Clean Power Plan, which would slash carbon dioxide
emissions from existing power plants, and the Clean
Water Rule, which aims to clarify federal jurisdiction
under the Clean Water Act.

Scott Pruitt
“For too long, the Environmental Protection Agency has
spent taxpayer dollars on an out-of-control anti-energy agenda that has destroyed millions
of jobs, while also undermining our incredible farmers and many other businesses and
industries at every turn,” Trump said in a statement. “As my EPA administrator, Scott
Pruitt ... will reverse this trend and restore the EPA’s essential mission of keeping our air
and our water clean and safe. My administration strongly believes in environmental
protection, and Scott Pruitt will be a powerful advocate for that mission while promoting
jobs, safety and opportunity.”

Pruitt was elected as Oklahoma’s attorney general in 2010. His office's website notes that
Pruitt established the state’s first “federalism unit” to “combat unwarranted regulation and
overreach by the federal government.” Before being elected attorney general, he served
eight years in the Oklahoma Senate. He has never led an environmental agency.

But he and Trump are on the same page about curtailing the EPA’s regulatory reach.

“The American people are tired of seeing billions of dollars drained from our economy due
to unnecessary EPA regulations, and I intend to run this agency in a way that fosters both
responsible protection of the environment and freedom for American businesses,” Pruitt
said in a statement.

The Trump transition team said Pruitt will be “deeply involved” in the implementation of

Trump’s energy plan, which the team boasted will bring “an energy revolution that will
bring vast new wealth to our country.” The team's statement said Pruitt will act to
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conserve natural habitats, reserves, and resources, but also said he’ll rescind all “job-
destroying” executive actions and eliminate barriers to “responsible” energy production.
The Trump team claimed those actions will create at least 500,000 jobs each year and
produce $30 billion in higher wages, but did not provide any details.

As attorney general, Pruitt challenged the Clean Power Plan both before and after it was
finalized. In a July 2015 statement released in conjunction with the state’s preliminary
challenge to the rule, Pruitt asserted that the EPA does not possess the authority under the
Clean Air Act to carry out the plan.

“The EPA is ignoring the authority granted by Congress to states to regulate power plant
emissions at their source. The Clean Power Plan is an unlawful attempt to expand federal
bureaucrats’ authority over states’ energy economies in order to shutter coal-fired power
plants and eventually other sources of fossil-fuel generated electricity,” Pruitt said.

He claimed the rule — which has been stayed by the U.S. Supreme Court — would
threaten energy affordability and reliability, and said air quality issues are best handled by
state policymakers.

Pruitt has questioned the scientific backdrop of the CPP as well, saying in a May opinion-
editorial in the National Review co-authored with Alabama Attorney General Luther Strange
that the “debate is far from settled,” regarding the effect of human activity on climate
change.

“Scientists continue to disagree about the degree and extent of global warming and its
connection to the actions of mankind. That debate should be encouraged — in classrooms,
public forums, and the halls of Congress,” Pruitt and Strange said in the National Review
op-ed.

That statement runs counter to most other scientific analyses of the climate change
phenomenon.

For example, the United Nations and the World Meteorological Organization’s
Intergovernmental Panel on Climate Change said in a 2013 report that evidence clearly
points to human influence as a main factor in climate change.

“Human influence has been detected in warming of the atmosphere and the ocean, in
changes in the global water cycle, in reductions in snow and ice, in global mean sea level
rise, and in changes in some climate extremes. This evidence for human influence has
grown since [a 2007 IPCC report]. It is extremely likely that human influence has been the
dominant cause of the observed warming since the mid-20th century,” the IPCC’s 2013
report said.

Trump in the past has called the idea of human-caused climate change a hoax, although
he recently told The New York Times he'd keep “an open mind"” about it.

On Wednesday, as news of the pick leaked before it was officially announced, New York
Attorney General Eric Schneiderman — who is defending the Clean Power Plan in court
along with attorneys general from several other states — called Pruitt “a dangerous and
unqualified choice,” and said Pruitt has failed to protect air and water, and instead acted as
“an agent of the oil and gas industry.”

“If the EPA under Scott Pruitt fails to uphold our nation’s environmental laws, I stand ready
to use the full power of my office to compel their enforcement by the agency,”
Schneiderman said in a statement. “Under the next administration, we will continue to
defend the Clean Power Plan, fight to ensure that the U.S. can meet our obligations under
the Paris agreement to reduce greenhouse gas emissions, and hold the EPA’s feet to the
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fire on its fundamental responsibility to protect our environment.”

The Clean Power Plan isn't the only Obama-era EPA rule Pruitt has challenged in court. He
has also opposed the agency’s Clean Water Rule, also known as the Waters of the United
States Rule, which aims to clarify a murky area of law that gives the EPA and U.S. Army
Corps of Engineers permitting authority over various waterways in the country.

In a statement on his website from when he filed that legal challenge, also in July 2015,
Pruitt called the rule a “brazen effort to stifle private property rights.”

“Respect for private property rights have allowed our nation to thrive, but with the recently
finalized rule, farmers, ranchers, developers, industry, and individual property owners will
now be subject to the unpredictable, unsound, and often byzantine regulatory regime of
the EPA,” Pruitt said.

Pruitt also is fighting the Obama administration on TransCanada Corp.’s proposed
Keystone XL pipeline. He and five other attorneys general in May filed an amicus brief on
behalf of the company, which has challenged the U.S. Department of State's November
2015 rejection of its application for a cross-border permit.

And the Oklahoma AG has defended the fossil fuel industry from what he has called
“politically motivated” actions.

In a 2014 letter to the EPA’s Office of Inspector General, Pruitt slammed an agency effort
to study hydraulic fracturing’s effect on drinking water, saying that previous studies
showed no correlation and that states are better able to handle any contamination issues.

“The hydraulic fracturing process is largely responsible for the boom in oil and gas
production in the United States and is leading this country towards greater energy
independence and security. Because of specific knowledge concerning the diverse
landscapes, terrain and geological formations within its borders, the states, and not the
EPA, are better equipped to regulate hydraulic fracturing,” he said in the letter.

Environmentalists condemned the pick. Rhea Suh, president of the Natural Resources
Defense Council, said in a statement issued Wednesday that Pruitt will not fulfill the EPA
administrator's mission to safeguard public health and the environment.

“The American people did not vote to return to the country to the dirty old days or to turn
a blind eye on dangerous climate change. If confirmed, Pruitt seems destined for the
environmental hall of shame, joining the likes of Anne Gorsuch Burford and James Watt,
two disastrous cabinet officials in the 1980s,” Suh said Wednesday.

According to his biography on the Oklahoma attorney general’s website, from 2003 to
2010 Pruitt was co-owner and managing general partner of the Oklahoma City Redhawks,
the Triple-A baseball team that now goes by the Oklahoma City Dodgers.
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5 J Enviro Deve opments Attys eed To Know
For 2017

By Jeannie O'Sullivan

Law360, New York (January 13, 2017, 4:49 FM EST) -- Last year gave New Jersey
environmental attorneys much to ponder as 2017 gets underway, with a crackdown on
time frames for hazardous materials remediation projects and a shake-up of the window
for filing contamination contribution claims.

Other court decisions and regulatory changes could make property owners think twice
about dIsposing of possible evidence during a site cleanup, and cause waterfront
contractors to sail more easily through the permitting process but also to pay closer
attention to new regulations governing their planned structures.

Here, Law360 looks at recent environmental developments in New Jersey that attorneys
should know as the new year unfolds.

Site Cleanup Oversight

New requirements in New Jersey for cleanup projects that threaten to fall behind schedule
could pose headaches for owners of contaminated properties and their attorneys.

Last year, the New Jersey Site Remediation Professional Licensing Board adopted a rule
concerning the duty of licensed site remediation professionals, or LSRPs, to communicate
with clients regarding applicable remediation time frames set by the DEP, notify clients if
those time frames are unlikely to be met and the consequences of missing them. Fines and

penalties can accrue by the day.

Under the new rule, missed deadlines will immediately subject a site to the DEP’s direct
oversight, under which the person responsible for the remediation loses much control over
decision-making and has to establish and maintain a remediation trust fund in the amount
of the projected remediation cost. An annual 1 percent surcharge is assessed until a
response action outcome — formerly known as a “no further action” designation by the
DEP — can be issued by the LSRP.

Another direct oversight requirement is that the responsible party must craft and execute
a public participation plan that extends to stakeholders such as municipal officials and
citizens, said Daniele Cervino of Beattie Padovano LLC, who represents private equity firms
and developers in environmental regulatory and transaction matters.

"It can be a very significant process both in time and in costs,” Cervino said.

Contamination Suit Time Limits
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The New Jersey Supreme Court’s 2015 ruling in Morristown Associates v. Grant Oil
established that no statute of limitations applies to claims for contribution under the state's

I — g 13 Is ruling that plaintiffs had
y pe t de n 2016 threatens to muddy
t er r nb

In October, Bergen County Superior Court Judge Rachelle L. Harz dismissed property

owner 22 Temple Avenue Inc.'s contamination contribution claim against its former dry
cleaner tenant, Audino Inc. Harz based her ruling on the doctrine of laches, which sets
forth that a legal action isn't enforceable If a long delay has prejudiced the other party.

In the Temple case, between the time of the contamination and the filing of the complaint
documents were discarded, witnesses became unavailable and the defendant became
infirm, Kizner said. The result is that laches can effectively replace the absent statute of
limitations for Spill Act cases.

"Judge Harz recognized that the defense of laches was not specifically listed as a defense
in the Spill Act, but she determined that in addition to those listed defenses, common law
remedies to prevent injustice were available,” Mitchell said.

Preserving Pollution-Related Evidence

Also last year, the state's Appellate Division sent a clear message that a party remediating
property contamination can shoot itself in the foot if key evidence is destroyed during the

process.

In the contamination case of 18-01 Pollitt Drive LLC v. Engel, a trial court had dismissed a

property owner's complaint for cleanup costs against a former occupant because the owner
destroyed evidence, including a pipe and sump pit, that could have held telling information
about timing and source of discharges. The trial court ruled that the destruction amounted

to spoilation of evidence. The Appellate Division in October found that a dismissal may not

have been warranted but an adverse inference charge for the jury was in order.

Pollitt Drive is the type of case that's “keeping environmental attorneys up at night,” said
Catherine M. Ward, co-chair of the environmental practice group at Stradley Ronon
Stevens & Young LLP. This kind of mistake, and the chance of a subsequent dismissal of
the contribution claim, carries a significant price tag since there's no inexepensive
remediation, Ward said.

“It certainly is the kind of thing that's causing environmental attorneys to clearly advise
their clients on this issue,” said Ward, who counts developers and municipalities among
her clients.

Water Quality Rule Updates

Attorneys representing builders should also be paying close attention to a host of
amendments to New Jersey water quality rules, according to Ward. The updates have been
hailed by developers but panned by environmentalists who say they weaken water
protections.

With the stated goal of streamlining the permitting process and reducing duplicative
regulations, the DEP’s updates, among other changes, increase the amount of riparian
zone vegetation allowed to be disturbed for construction; eliminate the differences in
stormwater management and Flood Hazard Area Control Act regulations governing the
buffers for protected waters and tributaries; and extend the 45-day review window for
reviewing FHACA general permit applications to 90 calendar days.
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Environmental activist groups such as the New Jersey Sierra Club, Environment New
Jersey and Save Barnegat Bay have opposed the rules. In February, those groups, along
with residents from the Ocean County town of Eagleswood, turned to the state Appellate
Division in the hope of overturning the updated regulations, calling them “arbitrary and
capricious” rules that the doesn’t keep water safe. The appeal is pending.

Ward noted that builders still have to demonstrate that the project is consistent with the
state’s water quality management standards

“We think that this is going to be better overall because it will get us to an objective
standard as opposed to a subjective standard,” Ward said.

Waterfront Development Compliance

Another DEP compliance initiative announced last year targets marine contractors
performing work at residential sites, including the construction, replacement or repair of
regulated structures like bulkheads, piers, mooring piles, and boat and personal watercraft
lifts.

Due to the discovery of multiple instances of these structures built either without permits
or in unpermitted locations and configurations, the DEP’s Bureau of Coastal and Land Use

Compliance and Enforcement, or CLUE, and Water Enforcement Team, known as WET, will
be conducting unannounced compliance inspections.

"The state is basically saying, okay, we're going to watch the contractors,” Cervino said,
Attorneys for these contractors must now be extra vigilant in helping their clients avoid
building structures in unauthorized areas or that are discordant with state-approved plans,
Homeowners who hire these contractors, yet often times don’t engage lawyers to oversee
the contracts, are also vulnerable to fines and penalties, Cervino said.

--Editing by Brian Baresch.
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Site Remediation Practitioners Forum Summary
December 14, 2016
Hosted by: Equity Environmental

Administrative:
The next meeting will be held on February 22, 2017 at Stantec in Mt. Laurel, NJ
Topics Requiring EBC Input:

— The practitioners discussed recent
experiences where NJDEP contacted the LSRP with seemingly minor revisions to
RAOs. By way of example, one LSRP was asked to modify an RAO for a fuel oil spill at a
residential property to clarify the specific location of the spill (e.g., “at the front of the
driveway”) even though this information is clearly identified in the Remedial Action
Report.

The requested changes do not reflect errors or inconsistences with NJDEP regulations
or guidance. Although the changes themselves are modest, the LSRP must still
coordinate this work with the PRCR, update the document, and distribute the revised
RAO to various state and local agencies — all at a cost to the client. Such changes could
lead to greater confusion about the finality of RAOs upon issuance.

We recommend that the EBC Site Remediation and Technical Issues team explore this
with NJDEP. It would seem reasonable that RAOs that are issued in accordance with
the then-current RAO Guidance should not have to be modified. Alternatively, perhaps
SRP can maintain an ongoing list of “best practices” tied to the RAO Guidance on its
web page.

1. Cost Estimates for Remediation Fun — The group
discussed experiences with NJDEP's review of cost estimates provided for
Remediation Funding Source (RFS) and Financial Assurance (FA) purposes. In most
cases, NJDEP is relying on the information provided by the LSRP without a detailed
"bottoms up” review of specific entries. Following are some of practice pointers from
that discussion.

o NJDEP looks more closely at estimates associated with Direct Oversight cases.

e The primary focus of NJDEP's review appears to be whether the various
technical elements needed to achieve closure are included. NJDEP is more likely
to comment if they perceive missing line items (potentially reflecting missing
tasks). Practitioners should evaluate how clearly the cost projection conveys the
complete arc of the project.

e For RFS estimates, long-term O&M costs need to be included — even though
these costs may not need to be included in an FA estimate.

2. - It was suggested that practitioners review site information on NJDEP's
DataMiner prior to submitting OPRA requests. This will allow for a greater specificity in
the request, which should ensure a more complete response. In addition, this
information can then be used to review the types of records available when scheduling
the file review visit, and as a double check during the file review itself.
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Site Remediation Reform Act (SRRA) Listserv Archives

December 9, 2016 - [SRRA]: Site Remediation Professional Licensing Board
announcements regarding Licensure, Annual Fee, and Change in Contact
Information

From:

To:

owner-srra@listserv.state.nj.us; on behalf of; SRRA <SRRA@dep.nj.gov>

srra@listserv.state.nj.us

Date & Time: 12/9/2016 11:06:00 AM

Subject [SRRA]: Site Remediation Professional Licensing Board announcements regarding Licensure, Annual Fee, and

Change in Contact Information

[SRRA]: Site Remediation Professional Licensing Board announcements regarding Licensure, Annual Fee, and Change in Contact
Information

Be advised of the following announcements and reminders from the Site Remediation Professional Licensing Board:

1.

The application period for those wishing to obtain the LSRP license is now open. Applications must be submitted to the Board
by January 31, 2017. With Board approval of the application, the applicant may sit for the LSRP examination to be held on
April 20, 2017. The Application Form and Instructions as well as information about the examination can be found on the
Board website at

. Invoices for the LSRP Annual License Fee have been sent to the current roster of 642 LSRPs which can be found at

3, 2017
Pursuant to N.J.A.C. 7:261-3 an LS license shall i pt of the Board's
annual license fee invoice if the LSRP fails to pay the annu

. Invoices referenced in #2 above were sent to the address selected by the LSRP for correspondence and billing in their initial

LSRP licensure application. If you are an LSRP and do not receive an invoice by January 3, 2017, confirm that the Board has
your correct address by emailing it to . Please note that changing your address in NJDEP
Online does not update DEP or the Board's licensure database.

. As a general reminder, pursuant to N.J.A.C. 7:26I-2.10(d), LSRPS are required to update any change in their contact

information, whether home or business address, phone or email, within 15 days of the change. To do so, email updated
contact information to

SRP Site Remediation Reform Act (SRRA) Web site:

You may unsubscribe from this Listserv by visiting:

To report an environmental incident impacting NJ, call the Toli-Free 24-Hour Hotline
1-877-WARNDEP / 1-877-927-6337

Contact DEP | Privacy Notice | Legal Statement & Disclaimers | Accessibility Statement

Site Remediation Program: | | Search |
Department: | | | |
Statewide: NJ Home | | | EAQs

Copyright © State of New Jersey, 1996-2016

Last Updated: December 12, 2016
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November 16, 2016 - [SRRA]: Licensed Site Remediation Professional (LSRP) Licensing Exam

From: owner-srra@listserv state.nj us; on behalf of; SRRA <SRRA@dep.nj gov>
To: srra@listserv.state nj us
Date & Time: 11/16/2016 1:15:00 PM
Subject [SRRA]: Licensed Site Remediation Professional (LSRP) Licensing Exam

Subject: Examination Date for 2017 Licensed Site Remediation Professional (LSRP) Licensing Exam

The Site Remediation Professional Licensing Board will hold the next licensing examination on Thursday, April 20, 2017,
time and location to be determined Licensure applications will be accepted from November 16, 2016 to January 31,
2017 Please note that a new application, instructions, and letter of reference form have been posted on the Board
website, Candidates for the examination should ensure they are using the versions dated 10/25/16.

While in the past the examination has been administered on an annual basis, due to the decreasing number of
candidates and other factors it is uncertain whether there will be an examination in Spring of 2018. For this reason the
Board encourages any qualified candidate to apply for and take the April 2017 examination,

Please visit for general information about the Site Remediation Professional Licensing Board and
visit for more information and documents relating to
the exam. The N] Department of Environmental Protection's Site Remediation Refarm Act (SRRA) website can be
accessed at

The Board will provide future notification when the location and time of the examination have been determined.

SRP Site Remediation Reform Act (SRRA) Web site:

You may unsubscribe from this Listserv by visiting:

To report an environmental incident impacting NJ, call the Toll-Free 24-Hour Hotline
1-877-WARNDEP / 1-877-927-6337

Contact DEP | Privacy Notice | Legal Statement & Disclaimers | Accessibility Statement @

Site Remediation Program: | | Search | Help
Department: | | |
Statewide: NJ Home | | | FAQs

Copyright © State of New Jersey, 1996-2016
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Chrome aker Showed Good Faith In Enviro
Row, Judge Says

By Jeannie O'Sullivan

Law360, New York (December 1, 2016, 8:59 PM EST) -- A New Jersey state judge on
Wednesday ruled that a chrome manufacturer tasked with an environmental contamination
cleanup can have access to its former Hudson County property, but that a court will have
to determine the terms of the remediation arrangement with the parcel’s new owner.

PPG Industries Inc. engaged in “good faith” to negotiate access to the Jersey City property
now owned by real estate holding company Mid-Newark LP and occupied by Ten West
Apparel LLC, n offering to buy the property, Chancery Court Judge Barry P. Sarkasian
wrote in his ion granting summary judgm ent to PPG.

Over the defendants’ objections that PPG focused more on “strong-arming” them into

selling the property than negotiating access, Judge Sarkasian considered that PPG had
previously entered into two consent ag for a lim investigation of the prop
and was also under pressure from the y Depart t of Environmental Prote
to remediate the contamination.

“Accordingly here, the court finds that the plaintiff did attempt to negotiate in good faith
with the defendants to gain access to the property for remediation, and thus, having
already proved that access for remediation is necessary, plaintiff is entitled to access to
the property under [state law],” the opinion said.

The defendants had also filed a cross-motion for “the establishment of reasonable
conditions of access” spelling out a timetable for the remediation and declarations holding

PPG responsible for related costs, including balance on the Mid-Ne 's mo
Those conditions would require a plenary h g in the Law Division, e Sar
decided.

The judge declined to address the monetary contribution claims each of the parties filed
under the New Jersey Spill Compensation and Control Act, finding that PPG first needed to

progress with the remediation under the Brownfield and minated Site Re ation
Act. After that, the claims would be address :d in the Ch or Law Division judgé
said. :

The litigation stems from a July 1990 DEP action ordering PPG to clean up chromium
chemical production waste, or CCPW, in 61 sites around the state, according to the

opinion. In 2009, PPG and the DEP entered into a subsequen order st ting
that PPG would remediate the sites as “expeditiously as poss opinion
ng investigat of two sit Garfield Avenue in Jersey City, tected CCPW
am ion on the acent site d by Mid-Newark and occupied en West, a

http://www.law360.com/articles/868224/print?section=newjersey 12/2/2016
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warehouse also owned by Mid-Newark, the opinion said,

PPG and the defendants entered into an agreement in 2010 allowing PPG to access the
property only uct testing, not ation, and two years later executed an
amended agr allowing further , according to the opinion.

The testing unearthed CCPW and non-CCPW contamination, including scrap metal and fill
from the Morris Canal, making the excavation of the neighboring property necessary,
according to the opinion.

Because of the residential zoning of the property, it could never be rebuilt if it was
demolished, according to the opinion. Knowing e excavation would impact Ten West
parcel, PPG attempted to negotiate to buy the y between August 2014 and August
2015, the opinion said.

The negotiations that involved multivple appraisals by each party, with the defendants
proffering higher figures and relocation costs, according to the opinion.

tely ss ! .8 on pl on
mill on i i re ed to th n,
inio . h t mi with na

according to the opinion.

During a ition, PPG's or of envir d
would be sary if sales tiations fai in s,
however, claimed that PPG didn’t “undertake e

helping it relocate, and never attempted to remediate the property, only purchase it, the
opinion said.

Meanwhile, the DEP sent a letter to PPG in May 2015 acknowledged that a consent
agreement to remediate the property hadn’t been rea but instructed it “pu
access” to the property by that July, according to the ion. PPG filed its suit ing
access to the property in September 2015.

Representatives for the parties didn't immediately return requests for comment.

PPG Industries is represented by Joseph F. Lagrotteria of LeClair Ryan.

The defendants are represented by Jack Buonocore of McKirdy & Riskin PA.

The case is PPG Industries Inc. v. Mid-Newark LP et. al., case number HUD-C-137-15, in
the Superior Court of New Jersey, Hudson County.

—Editing by Joe Phalon.
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December 9, 2016 - [SRRA] Remedial Action Work Plan and Remedial Action Report Online Services

Now Available

From: owner-srra@listserv.state nj.us; on behalf of; SRRA <SRRA@dep.nj.gov>

To: srra@listserv.state.nj.us

Date & Time: 12/9/2016 10:45:00 AM

Subject [SRRA] Remedial Action Work Plan and Remedial Action Report Online Services Now Available

[SRRA] Remedial Action Work Plan and Remedial Action Report Online Services Now Available

The New Jersey Department of Environmental Protection (Department) announces the availability of the Remedial Action
Work Plan and Remedial Action Report Online Services These Online Services allow persons to file the Remedial Action
Workplan and Form, and the Remedial Action Report and Form electronically

Instructions for both Online Services are available on the Site Remediation Program Forms Page
) The instructions include every question included in both the RAW or RAR Online
Service and should be reviewed before using either Online Service

The Remedial Action Wark Plan and Remedial Action Report Online Services are based on the existing Remedial
Investigation Online Service. Training for that Online Service can be viewed at
and the handouts are at

Use of these Online Services is currently not mandatory. Pursuant to the Administrative Requirements for the
Remediation of Contaminated Sites [N1 A C. 7:26C-1.6(c)], use of these Online Services will become mandatory 50
days after the Department publishes a notice in the New Jersey Register stating that the Online Services are available.
Until such time, either the Online Service or paper Form may be submitted.

The Department is also replacing the previous Authorization form ("Authorization to Submit the Remedial Investigation
Report through NJDEP Online") with a new form entitled "Authorization To Submit RIR, RAW, or RAR through NIDEP
Online." This new Authorization form should be used for all future submittals using one of these three Online Services.
Lastly, the Department is updating the Receptor Evaluation Form to reflect that the form is to be "attached to the
Cover/Certification Form if not submitted through a Remedial Phase Online Service."

SRP Site Remediation Reform Act (SRRA) Web site:

You may unsubscribe from this Listserv by visiting:

To report an environmental incident impacting NJ, call the Toll-Free 24-Hour Hotline
1-877-WARNDEP / 1-877-927-6337

Contact DEP | Privacy Notice | Legal Statement & Disclaimers | Accessibility Statement @

Site Remediation Program: | | Search | Help
Department: i |
Statewide: NJ Home | t | FAQs

Copyright ® State of New Jersey, 1996-2016

Last Updated: December 9, 2016
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Site Remediation Reform Act (SRRA) Forms

w

The Site Remediation and Waste Management Program SRRA Forms Page has been redesigned into
sections 1) NJDEP Online Services, 2) Remedial Phase Reports, Receptor Evaluation and CEA Forms,
and 3) General Forms. This change was made to co idate forms for an NJDEP Online Service
is available and to consolidate the remedial phase rts and related that can utilize the new
"Cover/Certification Form" when multiple reports are being submitted at the same time In addition,
the content and names of some forms have changed as described below in more detail.

NIDEP Online Forms: This section now contains all the forms that are available for submission using
NIDEP Online.

The Remedial Investigation Report Online Service (RIR Online Service) is now available. The RIR
Online Service requires the upload/attachment of the RIR, Electronic Data Deliverable and some
lim paper forms. IMP NT NOTE: files for upload should be ready on your c uter prior to
sta the RIR Online S . Also, to d confusion when browsing and choosing a to upload,
use file names that are specific to the case This should include the Program Interest Number, case

e of ment (i.e. 22 me ). Th 1 ne tions

preh e lIst of ite yo ha orde ete n. The RIR

can be comple us ns ri.3 t se ment (CID)
which was made available on June 10, 2014.

Training was provided for the CID and RIR Online Service in April 2014, and can be reviewed on the
Department website at and

Mandatory DEP Online Services: The Annual Remediation Fee Form and the LSRP Notification of
Retention and Dismissal Form have been available as a DEP Online service since September 2012
Unless otherwise instructed by the Department, the use of these services became mandatory on
January 18, 2013. The Remedial Investigation Report became mandatory on April 3, 2016

Remedlal Phase Report, Receptor Evaluation and CEA Forms: This section consolidates the remedial
phase report forms and common form submittals that a pany the remedial phase reports. The
common information fields of these forms have been m to a new "Cover/Certification Form" to
eliminate redundancy when submitting muitiple remedial phase forms at one time Instructions for
completing this form accompany this new form on the Forms Page.

General: This section contains the remainder of the forms which do not fit into the above two sections

1n addition, several forms have been renamed as follows:

= Name and Address Change Reporting Form is now "Site and Contact Information Update Form";

a« De Minimis Quantity Exemption Application Form is now "ISRA De Minimis Quantity Exemption
Application Form";

s General Information Notification Form is now "ISRA General Information Notification Form”;
= Remediation Certification Form is now "ISRA Remediation Certification Form"; and

= Remedial Action Permit Transfer/Change of Ownership Application is now the "Remedial Action
Permit Transfer/Change of Property Ownership Application”.

Remediation Timeframe Notlification Form was updated and posted October 23, 2014 This form is to
be used to modify the applicable RIR regulatory timeframe and contains two additional checkboxes:
"Extension Request" or "Lengthen the Remedial Investigation Report Timeframe",

Unless otherwise noted in Instructions, all form submittals are to be directed to the following address:

Bureau of Case Assignment & Initial Notice

Site Remediation and Waste Management Program
N] Department of Environmental Protection
401-05H

PO Box 420

Trenton, N1 08625-0420

Instructions

Service must be Certified pdf 144 Kb

Instructions

Service must be Certified pdf 32 Kb
Remedial Investigation Report Online Service FAQs Instructions
(Requires Login, Service must be certified by pdf222 Kb pdf 124 Kb
an LSRP)
P Remedlal Action Workplan Online Service FAQs Instructions
{Requires Login, Service must be certified by pdf 222 Kb pdf 83 Kb
an LSRP)
» Remedial Actlon Report Online Service EAQs Instructions
(Requires Login, Service must be certified by pdf 222 Kb pdf 92 Kb
an LSRP)

Allof NJ ~

SRP Home | DEP Home

Related Links

P Application for LSRP
SRRA Guidance

» Technical Consultation
Posted 16 August 2010

P Unregulated Heating Oil Tank (UHOT)
System Remediation Form (replaces
“Unregulated Heating Oil Tank Questionnaire")

-

Disclaimer

Users of this information should not consider
these materials the sole source of information
sufficient in itself to dictate any outcome or
decision on the remediation of a contaminated
site but should refer to the Department's rules
and guidance provided on SRP's web site.

1.4 - See 7:26C-
6/15/2015 Update 4.3
Log
1.1 - See 7:26C-
5/8/2013 Update 2.3
Log
1.2 - See 7:26E-
4/4/2016 Update 4.9
Log
10- See
11/17/2016 Update
Log
1.0 - See
11/17/2016 Update
Log
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November 21, 2016 - [SRRA] New Notice available for Response Action Outcomes (RAOs)
- Sediment Contamination from Off-site Source

From: owner-srra@listserv.state.nj.us; on behalf of; SRRA <SRRA@dep.nj.gov>
To: srra@listserv.state.nj.us
Date & Time: 11/21/2016 3:22:00 PM

Subject [SRRA] New Notice available for Response Action Qutcomes (RAOs) - Sediment Contamination from
Off-site Source

[SRRA] New Notice available for Response Action Outcomes (RAOs) - Sediment Contamination from Off-site Source

The Department is aware that the Model Response Action Outcome (RAO) Document promulgated as Appendix D in the
Administrative Requirements for the Remediation for Contaminated Sites (ARRCS, N.J.A.C. 7:26C) does not address
certain situations that may occur at sites where remediation's are concluding. When appropriate, the Department works
with remediating parties and Licensed Site Remediation Professionals (LSRPs) to ensure that RAOs accurately reflect
site-specific conditions and implemented remedial actions. To that extent, the Department has previously posted
several additional RAO notices to its website at The Department is now posting a new
RAO Notice for when it is determined that on-site sediment is contaminated from an off-site source, which is available to
LSRPs for their use when writing RAOs.

= Sediment Contamination from an Off-Site Source Not Remediated a€" General

A Downloadable verslon of this RAO Notlce, as well as a description of the Department's approval process for other RAO
modifications, is posted on the Department's website at is available at

SRP Site Remediation Reform Act (SRRA) Web site:

You may unsubscribe from this Listserv by visiting:

To report an environmental incident impacting NJ, call the Toll-Free 24-Hour Hotline
1-877-WARNDEP / 1-877-927-6337

Contact DEP | Privacy Notice | Legal Statement & Disclaimers | Accessibility Statement @

Site Remediation Program: | | Search | Help
Department: | | | | DEP Online
Statewide: N] Home | | | FAQs
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1/19/2017 NJDEP - News Release 17/3 - Administration Approves Plan to Remove Low-level Radioactive Slag From Shieldalloy Site in Newfield, Gloucester County

Governor Chris Christie  Lt.Governor Kim Guadagno
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FOR IMMEDIATE RELEASE Contact: Lawrence Hajna (609) 984-1795
January 10, 2017 Bob Considine (609) 292-2994
Caryn Shinske (609) 984-1795

ADMINISTRATION APPROVES PLAN TO REMOVE LOW-LEVEL RADIOACTIVE
SLAG FROM SHIELDALLOY SITE IN NEWFIELD, GLOUCESTER COUNTY
COMPANY TO BEGIN DECOMMISSIONING PLAN IMPLEMENTATION

(17/P3) TRENTON - The Christie Administration today announced that the Department of Environmental Protection has approved a plan
that requires the removal of approximately 50,000 tons of slag and baghouse dust containing low levels of radloactivity from the Shieldalloy
Metallurgical Corp. site in Newfield, Gloucester County.

The decommissioning plan calls for construction of a short rail spur to link with an adjacent
freight rail line so that the materials, covering some seven acres of the site in this small borough
just north of Vineland, can be taken by train to federally approved disposal sites located out of
state,

“Governor Christie and I have long made it clear that the only acceptable remedy for this site is
removal, so that residents of Newfield and Vineland will no longer have to live with the stigma or
potential environmental issues from these materials,” Commissioner Martin said. “We will
continue to work closely with Shieldalloy to ensure the safe and timely removal of these
materials, which is the right thing to do for these communitles after decades of living with these
materials virtually in their back yards.”

“This is a win for everyone,” said Newfield Mayor Donald Sullivan. “It's an eyesore and having it out of the town will be a plus, without a
doubt. Now there’s potential for another business coming into the site, down the road.”

Shieldalloy produced specialty steel and alloy additives, powdered metals and optical surfacing products at the site for decades before phasing

out operations in the late 1990s and early 2000s.

The metals-extraction process produced a rocky by-product known as slag and a fine material known as baghouse dust that contain low levels
of radloactivity. Both materials have been stored on the eastern side of the site for many years. One of the metal ores used as a raw material

contained small, but regulated, amounts of radioactive uranium and thorium,

The storage area contains nearly 38,000 cubic yards (more than 44,000 tons) of slag and more
than 15,400 cubic yards (or 7,000 tons) of baghouse dust. A cubic yard is roughly equivalent to
the size of a large kitchen refrigerator.

For decades, the materials were stored under a license issued by the federal Nuclear Regulatory
Commission (NRC). As it was phasing out operations, Shieldalloy submitted a decommissioning
plan to the NRC proposing to cap the materials and leave them on-site in perpetuity.

1In 2009, however, New Jersey became an NRC Agreement State, meaning the federal agency
granted the state authority to regulate hundreds of NRC-licensed sites and facilities. Shieldalloy
initiated court actions challenging the transfer of regulatory oversight of its site to the DEP.

Federal courts twice remanded jurisdiction of the disposal area back to the NRC. But the state persisted and in December 2014, the U.S.
Circuit in Washington D.C., gave the DEP regulatory authority over the Shieldalloy license. Since that time, Shieldalloy has been working
cooperatively toward a decommissioning plan acceptable to the DEP. With the approval of the removal plan, Shieldalloy has 60 days to solicit
bids and hire a removal contractor. The work plan detailing the removal process will be due nine months after the award of the bid and will
specify facilities where the materials will be shipped. The actual removal of the materials is expected to take several years.

In addition to the radiological cleanup that is under DEP jurisdiction, Shieldalloy and a contractor are working actively with the U.S,

Environmental Protection Agency’s Superfund program in separate actions to remediate non-radiological contaminants in soil, sediments, and

groundwater at the site.

http://www.nj.gov/dep/newsrel/2017/17_0003.htm 1/2



From: owner-srra@listse [ ] On Behalf Of
SRRA

Sent: Thursday, January 19, 2017 2:23 PM

To: srra@listserv.state.nj.us

Subject: [SRRA]: Technical Guidance Update

Thus far, twenty four final technical guidance documents have been posted on Site
Remediation Waste Management Program's (SRWMP's) Guidance Library and eleven of these
documents have been previously updated. The guidance document committee chairs are
currently evaluating whether these documents need to be updated. The committee chairs will
be contacting committee members for input. If you have identified problems or revisions for a
particular guidance document, and are not on the committee, please contact the designated
committee chair to provide comment. The list of committee chairs can be found by visiting
and
www.ni.zov/dep/sro/srra/stakeholder/tech guidance committee rd 2.pdf

in addition, SRWMP will soon be starting the next round of technical guidance development.
Stakeholder input is being solicited for new technical guidance topics. (Some of the topics
previously submitted in 2012 included DNAPL, green/sustainable remediation, land use
permitting, field sampling procedures, hot spot removal, and well searches.) Please submit
topics by February 3, 2017 to Sana Qureshi ( ). Based on input from
stakeholders and DEP staff, a topic will be selected and the process of forming a guidance
committee will begin.

If you are interested in receiving updates on technical guidance and/or would like to participate
in the technical guidance development process, please email the information below to Sana
Qureshi ( ), by February 3, 2017:

Name

Title

Email

Daytime phone number

Company and other affiliation (e.g., Environmental Organization, LSRPA, Builders Association,
Chemistry Council, other RP group, etc.)

Thanks.



Site Remediation Program Comprehensive Report

Traditional and LSRP Cases
November 2016

Total Number of Active Cases in SRP

Total Number of Active LSRP Cases in SRP

Total Number of Active Other Cases in SRP

Total Number of Active UHOT Cases in SRP
Number of Active LSRP Cases with LSRP Retained

Total Number of Licensed Site Remediation Professionals

Number of LSRPs submitting Documents (includes Temporary LSRPs)

Total Number of Cases Initiated in SRP
Total Number of LSRP Cases Initiated
Total Number of Other Cases Initiated

Total Number of UHOT Cases Initiated

Total Number of Cases in SRP Closed
Total Number of LSRP Cases Closed
Total Number of Other Cases Closed
Total Number of UHOT Cases Closed

Total Number of RIR Documents

Total Number of RAO Documents
Average Number of Days to Submit RAO Documents

Number of RAOs Withdrawn by LSRP

Documents with DEP Administrative Check, Inspection and Review in Progress

Documents with DEP Administrative Check, Inspection and Review Completed
Number of RAOs where DEP Inspection and Review Completed

Number Of Documents awaiting LSRP response

Number Of RAOs Invalidated

Average Number of Days for LSRP Submission to be Administratively
Complete

Average Number of Days for DEP to Inspect LSRP Submission
Average Number of Days for DEP to Review LSRP Submission

DEP Total Process Time

14,292
11,370
2,021
901
9,210

November 2016

0
207

388
98
7
283

390
78

310

70

168
917.15

614

362

103
63

16.55
215.02
93.17
236.52

Total
642

638

N/A
17,566
N/A
49,226

N/A
5,423
N/A
48,133

6,374

9,052
618.65
287

6,243

31,557

6,853
4,128

21.95
75.00
48.55
99.58



Site Remediation Program Comprehensive Report
Remedial Action Permits

November 2016
Total Number of Active RAP 2,631
Total Number of Active Ground Water RAP 1,046
Total Number of Active Soil RAP 1,585
Gw November 2016 Total
Total Number RAP Applications Received 39 1,751
Total Number RAP Issued 37 1,386
Number of Permit Applications awaiting LSRP Response 3 61
Soil
Total Number RAP Applications Received 29 2,133
Total Number RAP Issued 34 1,809
Number of Permit Applications awaiting LSRP Response 5 173
General
Average Number of Days for Application to be Administratively Complete 54.77 41.86
Average Number of Days for Application to be Technically Complete 167.32 104.89
Average Number of Days for DEP Total Process Time 160.14 102.29
Average Number of Days for Permits to be Issued 205.85 141.81
Total Number RAP Documents Status - Withdrawn 5 195
Total Number RAP Documents Status - Denied 1 2
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J Senator Says xxo O ea Lac e
A al sis, treac

By Jeannie O'Sullivan

Law360, New York (December 8, 2016, 6:30 PM EST) - A New Jersey state senator on

Wednes nti his tto n Exxon Mobil Corp.'s $225 million payout to the
state to na res eda from its refinerie gas stations, a that
a recent contamination case ruling highlights the need for analysis in the t
case.

In a letter brief filed with the Appellate Division, state Sen. Ray Lesniak, D-Union, invoked
the court’'s Nov. 2 decision In Cumberland Farms Inc. v. New Jersey Department of
Environmental Protection to make a case for his stance that last year’s ExxonMobil
settlement — which was hailed by officials as historic and panned by environmentalists as
inadequate — fell short of enough environmental assessment and public outreach.

ved by a Superior Cou e in August 2015, the ExxonMobil settlement breaks
as $220 million for we damages caused by the Linden and Bayonne refineries,
$1 million forar y in boro in Glou
natural resource ges s at 16 othe es at
the stations. ak and envi | te
Divi in hopes versing the

In the Cumberland Farms case, the appeals court defeated the gas station chain’s

a compe! the DEP to release it from conta on , finding that the
a s were invalid because the settlement te ere d for 33 of the 55
sites at issue.

A Is

a nt's
a
o

The Cumberiand court observed that in order for there to be a valid settlement, DEP must
go a very iterative involving repeated of sbyt
of Natural Resour ration, DEP manag ea the D w,
Lesniak said. That process includeés garnering public input, according to the letter.

umbe Fa ar t pub t
h one es in il side
on of ett ut h and

settlement,” Lesniak said.

Echoing the chief arguments environmentalists such as the New Jersey Sierra Club and

http://www.law360.com/articles/ 870708/print?section=newjersey 12/9/2016
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other environmental groups have invoked, Lesniak has repeatedly emphasized that a state
expert originally pegged the damage from ExxonMobil at $8.9 billion. The senator claims
the damages from refineries in Linden and Bayonne impacted the heart of his
constituency.

In an 81-page opinion approving the settlement, Superior Court Judge Michael J. Hogan
ruled, among other things, that the settlement was substantively and procedurally fair.

Noted for championing environmental causes during his private practice, Lesniak in
February told the Appellate Division that he has standing to intervene in the case and that
it wouldn't violate the separation of powers doctrine, even though he’s a politician.

A representative for the New Jersey Office of the Attorney General declined to comment
and ExxonMobil attorneys didn’t immediately respond to a request for comment Thursday.

The state is represented by acting Attorney General John Hoffman and Allan Kanner,
Elizabeth Petersen and Allison Shipp of Kanner & Whiteley LLC.

Exxon Mobil is represented by Theodore V. Wells Jr., John F. Baughman, Daniel J. Toal and
Jaren Janghorbani of Paul Weiss Rifkind Wharton & Garrison LLP and Marc A. Rollo and
Arthur H. Jones Jr. of Archer & Greiner PC.

Lesniak is representing himself,

The case is New Jersey Department of Environmental Protection v. ExxonMobil Corp.,
A-000688-15T1, in the Superior Court of New Jersey, Appeliate Division.

--Editing by Orlando Lorenzo.

All Content © 2003-2016, Portfolio Media, Inc.
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EPA Finalizes Ru e To Boost Safety At Chemical

Facilities
By Christine Powell
1
e
e
%
The said it had concluded revisions anage
regu that are intended to improve ch , help
authorities plan for and respond to accidents waren cal

hazards.

“This rule is based on extensive engagement with nearly 1,800 people over the last two
and a half years,” said EPA's Assistant Administrator for the Office of Land and Emergency
Management Mathy Stanislaus said in a statement. “These changes are intended to protect
the lives of emergency responders and the public, while preserving information security.”

According to the EPA, in the past 10 years more than 1,500 accidents were reported by
Risk Management Program, or RMP, facilities and were responsible for causing nearly 60
deaths, roughly 17,000 people to be injured or seek medical treatment, almost 500,000
people to be evacuated or sheltered-in-place, and more than $2 billion in property
damages.

The Accidental Release Prevention regulations under section 112(r) of the Clean Air Act,
also called the RMP regulations, mandate covered facilities to develop and implement a risk
man t program, the agency said, noting that it shares RMP information with state
and icials so they can prevent and plan for accidents.

The updates to the regulations are a key action item under President Barack Obama’s
executive order regarding the improvement of chemical facility safety and security,
according to the EPA.

President Obama signed that executive order in August 2013, after several “catastrophic”
chemical facility incidents took place, the agency said, citing specifically a deadly explosion
in April of that year at a fertilizer plant in West, Texas.

The finalized amendments include requiring the consideration of safer technologies and
alternatives; requiring third-party audits and root cause analysis; and enhancing
emergency planning and preparedness requirements to help ensure coordination between
facilities and local communities, among other things.

EPA Administrator Gina McCarthy signed the final rule on Dec. 21 and the agency said it

http://www.law3 60.com/articles/875693/print?section=cnvironmental 12/22/2016
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had submitted it for publication in the Federal Register, the federal government’s official
journal. It will become effective-60 days after its publication there.

—Additional reporting by Juan Carlos Rodriguez. Editing by Joe Phalon.

All Content © 2003-2016, Portfolio Media, Inc.
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EPA moves to ban aerosol de-greasers, spot removers

The U.S. Environmental Protection Agency today announced that it
is proposing to ban certain use of the chemical trichloroethylene
(TCE) due to health risks when used as an aerosol de-greaser and
as a spot removal agent in dry cleaning.

The proposed rule was issued under section 6(a) of the Toxic
Substances Control Act, as amended by the Frank R. Lautenberg

Chemical Safety for the 215t Century Act.

FREE updates by email

Specifically, EPA is proposing to prohibit the manufacture (including
import), processing, and distribution in commerce and to

prohibit commercial use of TCE for aerosol degreasing

and for spot cleaning in dry cleaning facilities.

EPA is also proposing to require manufacturers, processors,
and distributors, except for retailers, to provide downstream
notice of these prohibitions throughout the supply chain, and
to keep limited records. Comments on the proposed rule must We respect your emall
be received 60 days after date of publication in the Federal privacy
Register.

Powered by AWeber
Last week, EPA announced the inclusion of TCE on the list
of the first ten chemicals to be evaluated for risk under TSCA.
That action will allow EPA will evaluate the other remaining
uses of the chemical. Today’s action only proposes to ban
certain uses of the chemical.
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NJ’S DRINKING ATER

JON HURDLE | JANUARY 11, 2017

Surveys have shown the presence of PFNAin New
Jersey’s public water systerrs is much higher than
the national rate

New Jersey is
on the way to
implementing a
tough new
standard on
the presence
of a toxic
chemical in
drinking water,
adopting the
recommendation of a state scientific panel for the first
time in more than six years.

Department of Environmental Protection Commissioner
Bob Martin has accepted a proposal by the Drinking Water
Quality Institute to establish a Maximum Contaminant
Limit (MCL) of 0.013 parts per billion for perfluorononanoic
acid (PFNA), said DEP spokesman Bob Considine, some 20
months after the panel made the recommendation.

PFNA, which was used in textile coatings, stain repellants,
and food packaging, has been linked to some cancers in
humans and to reproductive and developmental problerms
in animals.

The new standard is stricter than the DEP’s existing
“guidance” level of 0.02 parts per billion, and follows
recent surveys showing the presence of PFNA in New
Jersey’s public water systems is much higher than the
national rate.

“Commissioner Martin already accepted the
recommendation and directed staff to work up a proposal

Web2PDF



for a MCL for PFNA,” Considine said on Tuesday, in
response to a question from NJ Spotlight about the status
of the measure.

Martin’s acceptance of the proposed health standard,
which has been long-awaited by clean-water campaigners,
was made last year but not announced because the DEP
doesn’t announce every stage of a rulemaking, Considine
said.

The measure is now going through the regulatory process,
which includes consultation with stakeholders, a public-
comment period and then a hearing, all of which will take
12-18 months, Considine said.

When the process is complete, water companies will have
to comply with the new rule by installing carbon filtration
or other technologies in water sources where the
chemical exceeds the limit. They may also have the option
of blending water with cleaner sources or simply shutting
wells that don’t meet the new standard.

A study by the DWQ released in Aprit 2015 found the
chemical in 2.5 percent of the public water systems
tested was at levels that exceeded the guidance
standard. That compared with just 0.2 percent
nationwide.

An earlier study by the DEP found PFNA and related
chemicals in 67 percent of 31 municipal systems tested in
20 counties during 2009 and 2010. The highest level of
PFNA — about seven times the new standard — was found
near the South Jersey town of Paulsboro where Solvay
Specialty Polymers manufactured the chemical between
1985 and 2010.

Environmentalists welcomed the DEP’s acceptance of the
new standard, and said the move was unexpected.

“That is news to me,” said Tracy Carluccio, deputy
director of the Delaware Riverkeeper Network, which has
campaigned for PFNA and other PFCs to be regulated by
New Jersey. “It is, of course, what we’ve been
advocating for but there has not been a public
announcement.” She called the DEP’s decision “great
news.”

The DEP’s move marks its first acceptance of a DWQI
recommendation since 2010 when the panel stopped
meeting for almost four years, a break that critics called a
shutdown by the Christie administration. When it
restarted with new members and a new chairman in 2014,
it began work on PFNA and made its recommendation in
April 2015.

The panel, consisting of government officials, academics,
and water company executives, is now finalizing its work
on PFOA, another chemical in the PFC family.

Dr. Keith Cooper, a Rutgers University toxicologist who
chairs the panel, said he has not been involved in the
policy process on PFNA, and noted that the DWQI’s work
is strictly scientific.

Doug O’Malley, director of Environment New Jersey,
welcomed the DEP’s move. “This is the first time the DEP
has accepted the recommendation of its own scientists in
its seven years in office,” he said.

The technology that will allow water companies to comply
with the new regulation is available and not too costly,

Web2PDF



O’Malley said. “It’s not going to break the bank,” he said.
“This is a problem that we can start to solve.”

Jon Hurdle is a writer based in Philadelphia. He often
covers environmental issues.
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1/18/2017 After Paulsboro criticism, railroads adopt federal standards for chemical spill response

News (Http://Www.Philly.Com/News)
— Capitollng (http://www.philly.com/philly/blogs/capitoling)

After Paulsboro criticism, railroads adopt
federal standards for chemical spill
response

Updated: DECEMBER 6, 2016 — 3:45 PM EST

‘]. - . .".x:' e
% (ALEJANDRO A. ALVAREZ/STAFF PHOTOGRAPHER)

For the chemical spilled in Paulsboro in 2012, vinyl chloride, railroad standards called for a half-mile evacuation in case
of fire. Federal guidelines said the evacuation should be double that, a mile.

by Jonathan Tamari ¥ @JonathanTamari (http://twitter.com/JonathanTamari)

http://www.philly.com/philly/blogs/capitoling/After- Paul sbor o-railroads-adopt-federal- standar ds-for-chemical-spill-response.htm| 1/5



1/18/2017 After Paulsboro criticism, railroads adopt federal standards for chemical spill response
WASHINGTON -- Freight railroads have agreed to rely exclusively on federal safety
response recommendations, rather than their own guidelines for accidents involving
dangerous chemicals, drawing praise from New Jersey lawmakers who sought that

change after a Conrail derailment caused a toxic spill in Paulsboro in 2012.

The shift, the lawmakers said, will help eliminate confusion that might result from
differences in federal recommendations and railroad protocols, and ensure that federal
standards are used in the event of spills. The guidelines give emergency responders
information about fire risks, immediate steps to respond to a spill and evacuation

distances, among other information.

“When a train accident happens and every second counts, it makes no sense to have two
sets of emergency response information on board — especially if that information is
contradictory,” said Sen. Bob Menendez (D., N.J.). “At best, it’s confusing for first
responders. At worst, less protective information could result in serious consequences

for public health and human life.”

Menendez and U.S. Rep. Donald Norcross (D., N.J.) had co-sponsored a bill to require
railroads to follow the federal guidelines. Sen. Cory Booker (D., N.J.) also hailed the
changes. Though the measure has not passed, the railroads voluntarily took that step this

summer

The Association of American Railroads, which represents major freight carriers, voted in
August to discontinue its Hazardous Materials Emergency Response Database and rely
instead on the federal Emergency Response Guidebook, hoping to erase any
discrepancies, according to a new Government Accountability Office report. The
inconsistencies in federal guidelines and the railroads’ own protocols had drawn
criticism from the National Transportation Safety Board in the aftermath of the
Paulsboro spill, and led the agency to recommend that rail guidelines be at least as

protective as the federal standards, which are not mandated.

The GAO said those changes will also trickle down to smaller freight railroads that
depended on the industry’s database.

While the two standards provided mostly similar guidance in the case of spills, in some

cases there were differences.

hitp://www.philly.com/philly/blogs/capitoling/After - Paulsbor o-railroads-adopt-federal-standar ds-for-chemical-spill-response.html



1/18/2017 After Paulsboro criticism, railroads adopt federal standards for chemical spill response
For example, for the chemical spilled in Paulsboro, vinyl chloride, railroad standards
called for a half-mile evacuation in case of fire. Federal guidelines said the evacuation

should be double that, a mile.

Nearly 700 Paulsboro residents were eventually evacuated from their homes

The GAO found inconsistent response recommendations for eight of the 72 chemicals it

reviewed.

"Adoption of this safety measure provides uniformity for first responders on scene when

rail emergencies happen,” Norcross said in a statement issued by Menendez's office.

A spokesman for the Association of American Railroads, the freight group, wrote in an
email that it made the change to "eliminate any potential discrepancies” between the
federal guidebook and their own supplemental information. "The U.S. freight rail industry
is continuously looking for ways to be even safer and stay in step with local first

responders,” wrote spokesman Ed Greenberg.

You can follow Tamari on or email him at

Published: December 6, 2016 — 3:05 PM EST | Updated: December 6, 2016 — 3:45 PM
EST
The Philadelphia Inquirer

http://www.philly.com/philly/blogs/capitoling/After-Paulsbor o-railroads-adopt-federal- standards-for-chemical-spill-response.html 3/5



Concerns over o pipe ne persist amid lack of plans
, Stalf Writer, @NewsFallon Published 11:14 am ET Dec 21,2016 | Updated 11:28 :..m. ET Dec. 21,2016

Plans for an oil pipeline that would pump millions of gailons daily between Albany, N.Y., and Linden have still
not been filed with New Jersey regulators a year after the small company behind the controversial project
said they would.

While New York officials have received permit applications and are beginning a review of Pilgrim Pipeline
opponents of the project in New Jersey have been left wondering where things stand with a pipeline that
would go through some of the most environmentally sensitive areas in the state.

(Pholo: Amy
Newman/northjersey.com) “It's a bit of a mystery right now,” said Mahwah Council President John Roth who, like many officials in the

pipeline's presumed path, fears it could threaten the town's drinking water. "We're at a wait and see
approach with Pilgrim. They made a number of predictions that have not come true and that's fine with me ”

Alot has changed since Pilgrim, a Connecticut-based startup, announced its project three years ago as a safer alternative to the oil barges and freight
trains that carry millions of gallons of crude oil down the Hudson River corridor each day

The source of the oil — lhe Bakken region of North Dakota — has seen a steady decline in production. Major pipeline proposals like Keystone XL from
Canada and the more recent Dakota Access Pipeline have received public backlash over environmental concerns. But despite a recent report that the
company closed its New York field office and laid off staff, a Pilgrim spokesman said the project is still underway and making progress towards

submitting its plans.

WASHINGTON:
TRENTON:

What's known so far is that Pilgrim wants to build dual underground pipelines that would deliver crude oil 178 miles from Albany possibly to the Bayway
Refinery in Linden or nearby terminals for transfer onto ship. It would send refined fuel, like gasoline and heating oil, back to New York, a total of 16.8

million gallons daily.

The pipeline's route in New Jersey has not been finalized but preliminary maps show it going through the heart
of the Highlands in Bergen, Passaic and Morris counties before eventually heading east to Union County.

More than 40 New Jersey municipalities along with five counties and the legislature in a bi-partisan act have
passed resolutions against Pilgrim. Still, most observers say the decision on the pipeline will likely come down
to New York Gov. Andrew Cuomo and Gov. Chris Christie, who has refused to comment on the project.

A spokesman for the Department of Environmental Protection confirmed this week that it has not received any
documentation from Pilgrim despite the company saying it would file by the end of 2015.

The last significant action taken by Pilgrim in New Jersey came in March when contractors surveyed land at
The yellow line shows a proposed Ramapo Valley Reservation park, Bergen County’s largest park, for a possible pipeline route over the
route of Pilgrim Pipeline from objections of environmentalists.
Albany, N.Y,, to Linden. (Photo: )

Paul Nathanson, Pilgrim’s spokesman, would not say why the company is taking so long or what activities it
conducted in New Jersey over the past year. He would only say that the permit applications take "a great deal of time to prepare” since it requires
information on environmental, geological and archaeological impacts. “We have learmed from past experience to avoid publicly setting time horizons

whenever possible,” he said.

Nathanson downplayed a Bloomberg News article in November that said Pilgrim had shut down its New York field office and laid off staff. The office
was closed after surveyors assigned to it completed their work mapping out a route in New York and submitting permit applications last year,

Nathanson said.



Agroup of 15 towns that have banded together to fight Pilgrim believe the project is still a threat despite the lack of action. "I don't think they would
have filed in New York if they weren't serious,” said John Scagnelli, an environmental lawyer hired by the group.

Weighing pipeline risks

Pipelines have fewer accidents than trains and trucks hauling oil. But when pipeline spills occur, they're usually very large. A pipeline rupture in North
Dakota this month released about 176,000 gallons of crude into a nearby creek.

While Pilgrim fited more than 1,000 pages of permit applications to New York authorities 16 months ago, little has happened since. The plans show the
pipeline veering down the side of the New York Thruway, going through Orange and Rockland counties before entering Mahwabh in a protected area
that provides drinking water for millions. New York regulators determined in September that the project would cause “multiple significant adverse

environmental impacts from [its] construction, operation and maintenance.”

It was first step in a long process that requires an “extended” public comment period followed by an often lengthy study by Pilgrim called an
environmental impact statement.

Opponents have drawn parallels to the Dakota Access Pipeline, a proposed oil pipeline through the Upper Midwest that faced considerable opposition
especially from the Standing Rock Sioux whose reservation is located near the pipeline's path. The Pilgrim Pipeline could pass near or even through
the longtime home of the Ramapough Lenape tribe in of Mahwah and Ringwood.

“We consider these mountains sacred so this is a legitimate threat,” Ramapough Chief Dwaine Perry said. "It affects drinking water so it really affects

everyone.”

Another problem for Pilgrim is that the owners of the Bayway refinery have repeatedly said they are not interested in partnering with the company. A

spokesman for Phillips 66 said that the company's position remains the same.

“Phillips 66 has no plans to make a shipping commitment on the proposed pipeline nor are we involved in otherwise sponsoring the project,” said

Dennis Nuss, a company spokesman.

When asked about Phillips 66's position, Nathanson said Pilgrim is receiving interest from those looking to do business with the company. There are a
number of oil terminals in Linden, which could temporarily store the crude sent from Pilgrim before transferring it to a refinery-bound ship.

“We are pleased with the robust response from the industry and we have moved the project forward based on these commitments,” Nathanson said
He declined to name the companies.

Read or Share this story: http://northjersy.news/2ifHscq



New COMPLIANCE ADVISORY

Jersey
Department of
Environmental

Protection You Aware of Incentives and Assistance

as evise aza ous ase eg oS

Who is affected by this rule change?

Hazardous Waste Generators, Transporters, Treatment Storage and Disposal Facilities, and
Environmental Consultants will be impacted by this rule change.

Why is DEP issuing this advisory?

The EPA Administrator signed the final Hazardous Waste Generator Improvements Rule on October
28, 2016, and it was published in the Federal Register on November 28, 2016. The rule will become
effective on May 30, 2017. According to the EPA, the goal of this update is to make the rules easier to
understand, facilitate better compliance, provide greater flexibility in how hazardous waste is
managed, and close gaps in the regulations. The EPA further states that this rule will:

» Allow some generators to avoid higher generator status when generating episodic waste;

» Allow Very Small Quantity Generators to send its hazardous waste to a Large Quantity
Generator under control of the same entity;

» Enhance safety of facilities, employees, and the general public by improving hazardous waste
communication and ensuring emergency management requirements meet today’s needs; and

« Reorganize the regulations so that they are all in one place.

What compliance assistance is available?

General rule information:

Rule as posted in the Federal Register:
httos://www.federalreqi  r.aov/documents/2016/11/28/2016-27429/h  rdous-waste-aenerator-

Listen to a webinar:

Fact sheet:
httos://www.epa.qov/hwaenerators/fact-sheet-about-hazardous-waste-aenerator-imorovements-final-
rule

Frequently Asked Questions:

improvements-final-rule



COMPLIANCE ADVISORY

Who should | contact with questions?

USEPA

Office of Resource Conservation and Recovery

1200 Pennsylvania Ave., NW (5305P)

Washington DC 20460

httos://www.e .aov/hwaenerators/forms/c -us-about-hazardous enerators

Bret Reburn

Bureau of Hazardous Waste Compliance and Enforcement
9 Ewing Street

Trenton, NJ 08625

(609) 292-4862

Bret.Reburn@denp.ni.aov

Where can | get more information?
Hazardous Waste Training Opportunities:htto://www. ni.us/dep/enforceme inina.html
Hazardous Waste Enforcement Webpage: /Iwww ent/hw
Contact NJDEP:
DEP Data Miner: htto://www.ni. ora/online.html
To comment on this advisory:
In addition, DEP’s Compliance and Enforcement Program is on . Our goal is to provide our
stakeholders and the regulated community a new way to connect and share relevant and useful

compliance assistance topics, upcoming training, regulatory updates and recent advisories on a
regular basis. Click on forcement and “Like” our

e to receive up-to-date information as soon as it is available.

Please note this advisory is intended to be a summary explanation of a department initiative. It does not include all
potentially applicable requirements. If you have any questions related to compliance with this initiative, please contact the
Enforcement number listed above.
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A Inks $5.6 Dea For J Superfund C eanup

By Adam Lidgett

Law360, New York (November 16, 2016, 7:43 PM EST) -- The U.S. Environmental
Protection Agency has inked a $5.6 million deal with Shieldalloy Metallurgical Corp.
requiring the company to pay for the cleanup of soil, sediment and groundwater

contamination at a New Jersey Superfund site, the agency announced Wednesday.

The EPA said the proposed deal Is for cleanup of contaminated soil, sediment, surface
water and groundwater at the Shieldalloy Metallurgical Corp. Superfund site In Newfield
and Vineland, N.J., saying the site is contaminated with substances including hexavalent
chromium and volatile organic compounds that can lead to serious health defects. The
cleanup measures at parts of the site being required by the EPA include capping soll,
removing contaminated sediment and using non-hazardous additives to treat groundwater
and break down contaminants, the agency sald.

“Unfortunately this property is contaminated with toxic chemicals that can damage
people's health and the environment,” Judith A, Enck, EPA regional adminlistrator, said in a
statement. “This agreement is an important step in getting this site cleaned up. It is an
example of how Superfund is designed to work - those responsible for the contamination

pay for the work, not the taxpayers.”

The EPA said it is restricting future construction on the site to commercial use. The agency
is requiring the remova) of 9,800 cubic yards of sediment contaminated with heavy metals
be removed from a stream bottom and that 1.3 acres of soll at the area be capped with a

one-to-two-foot cap.

The EPA said that ore and metal processing that took place at the site from 1955 to 2006
resulted in groundwater there being contaminated with the volatile organic compounds and

hexavalent chromium.

However, the EPA said that the contaminated groundwater at the facility doesn’t pose an
immediate threat because wells in the area are not in use, adding that residents have
since been connected to a municipal water source.

The settlement is not finalized, as It is required to be approved by a U.S. District Court
judge. The EPA said the public is encouraged to submit comments on the proposed
settlement.

Not all were happy with the settlement, however. Jeff Tittel, New Jersey Sierra Club
director, called the deal a “sell-out,” saying the EPA has failed to propose a real cleanup
and that the plan hurts both the environment and the residents of Vineland.

“Instead of cleaning up the site they are capping it, leaving tons of toxic material that will
affect the groundwater and community around the Shieldalloy facility,” He said in a

http://www.law360.convarticles/863271/print?section=newjersey 11/17/2016
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statement. “This is one of the most contaminated sites in New Jersey. Instead of cleaning
it up they are just capping it, not removing the contaminated or radioactlve material.
Eventually the caps will fail, allowing hazardous materials to pollute the groundwater and

community around this site,”

Representatives for Shieldalloy were not Immediately available for comment Wednesday.
The federal government is represented by Peter Kautsky of the U.S. Department of Justice
and U.S. Attorney Paul J. Fishman.

Shieldalloy is represented by Mary M. Judge of Flaster Greenberg PC.

The case is United States v. Shieldalloy Metallurgical Corporation, case number 1:16-cv-
08418, in the U.S. District Court for the District of New Jersey.,

—Editing by Joe Phalon.

All Content © 2003-2016, Portfolio Media, Inc.
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EPA Provides $399,358 in Grants to Rowan University, the

College of New Jersey An the New Jersey e artment of
Environmental Protection

12/05/2016
Contact Information:

John Martin (martin.johnj@epa.gov)
212-637-3662

(New York, N.Y. — December 5, 2016) The U.S. Environmental Protection Agency has awarded
$399,358 to organizations in New Jersey to fund projects that will help businesses reduce chemical
pollution and conserve water. These grants, which were awarded to Rowan University, the College of

New Jersey and the New Jersey Department of Environmental Protection, are part of the

approximately $5 million in grants the EPA awards each year to prevent pollution across the nation.

https://www.epa.gov/newsreleases/epa-funds-projects-support-water-conservation-and-pre...
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"New Jersey is facing its worst drought conditions in years, while many low-lying areas of the state
remain under threat of flooding,” said EPA Regional Administrator Judith A. Enck. “These pollution
prevention grants will help businesses conserve water and reduce the use of toxic chemicals,
protecting people’s health throughout the state.”

The EPA awarded the Sustainability Institute at the College of New Jersey $197,023 to provide
technical assistance to businesses located in flood-prone areas of the state. The technical assistance
will focus on strategies to reduce the use of hazardous chemicals and ensure the safety of chemical
storage and use by businesses in areas at risk of flooding. The College of New Jersey will also
develop a best management practices manual, and will provide training to businesses and local
governments at three locations throughout the state. Results of this training and outreach effort will
be disseminated statewide through the College of New Jersey’s Sustainable Jersey certification
program.

With the help of a $104,000 EPA grant, the New Jersey Department of Environmental Protection will
train high school students in Cape May County in water conservation techniques. The students will
then provide technical assistance to thirty businesses in the cities of Wildwood and Ocean City on
water conservation practices and products, focusing on businesses that cater to the county’s large
influx of summer tourists each year, such as restaurants and hotels. Increased water demand in Cape
May County has significantly reduced its aquifers, causing its aquifers and residential wells to be
threatened by saltwater intrusion.

Rowan University will use a $98,335 EPA grant to provide pollution prevention technical assistance
to a Nestlé Corporation facility in Freehold, New Jersey. Rowan University will implement green
engineering strategies at this facility to reduce water use, energy consumption, and waste generation,
thereby lowering operating costs for the manufacture of coffee. Using this facility as a case study,
Rowan will then hold a seminar on pollution prevention practices for personnel at other Nestlé
facilities and in other areas of the food manufacturing sector. Rowan will also share this case study
and best management practices at professional conferences and in trade publications.

For more information on the EPA's pollution prevention program, visit http://www2.epa.gov/p2.

Follow EPA Region 2 on Twitter at http://twitter.com/eparegion? and visit our Facebook page,
http://facebook.com/eparegion .

16-124

Contact Us to ask a question, provide feedback, or report a problem.

Discover.
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A Says t Can't Pay For Go d King ine Spi |
Cai s

By Andrew Westney

Law360, New York (January 17, 2017, 3:39 PM EST) -- The U.S. Environmental Protection
Agency on Friday said that it can't pay for any tort claims against it for its role in triggering
the 2015 Gold King Mine disaster, despite the agency’s long-standing assertion that it
would take full responsibility for handling the spill.

The EPA faces federal court litigation brought by the Navajo Nation and the state of New
Mexico for its role in the August 2015 spill, when the agency and a contractor accidentally
breached a dam and allowed more than 3 million gallons of heavy metal-laden water to
rush into a tributary of the Animas River in Colorado.

An EPA claims officer, with guidance from the U.S. Department of Justice, concluded that
the agency is “not legally able to pay compensation” for any administrative claims related
to the spill under the Federal Tort Claims Act, according to an EPA statement on Friday.
The FTCA only covers discretionary actions by federal agencies, which require the exercise
of judgment on the part of an agency, the EPA said.

“Because the agency was conducting a site investigation at the Gold King Mine under the
Comprehensive Environmental Response, Compensation and Liability Act, the agency's
work is considered a ‘discretionary function’ under this law,” the EPA said. “Therefore, the
circumstances surrounding the Gold King Mine incident unfortunately do not meet the
conditions necessary to pay claims.”

New Mexico’s two Democratic senators, Tom Udall and Martin Heinrich, and Rep. Ben Ray
Lujan, D-N.M,, slammed the EPA’s decision in a joint statement on Friday, saying that they
were "outraged at this last-ditch move by the federal government's lawyers to go back on
the EPA's promise to the people of the state of New Mexico — and especially the Navajo
Nation — that it would fully address this environmental disaster."”

The lawmakers said that they will continue to promote legislation to hold the agency
accountable for the spill.

The Aug. 5, 2015, incident occurred when EPA workers assessing a leak at the Colorado
mine accidentally destroyed a dam holding back water contaminated with arsenic,
mercury, cadmium, iron and copper. Mustard-hued water flowed into Cement Creek, a
tributary of the Animas River, which turned orange after the breach.

The Animas River flows into the San Juan River and the Colorado River, and the effect of

the more than 3 million-gallon spill was felt as far away as Arizona, New Mexico and Utah
and affected the reservations of the Navajo Nation and the Southern Ute Indian tribe.

https://www.law360.com/articles/88 1460/print?section=environmental 1/18/2017
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The EPA has repeatedly said that it would take full responsibility for cleaning up and
monitoring the effects of the spill, and in a report on Jan. 3 on the metals released by
the disaster said that the water quality in the river system affected by the spill had quickly
returned to the same levels as before the incident.

The agency reiterated in its statement on Friday that it has assumed responsibility for the
spill, including providing financial support, water treatment and monitoring, and putting
a permanent remedial plan in place for the mining area.

The EPA said that those who have filed claims that were denied may challenge the
agency’s decision within six months in U.S. district court.

Navajo Nation Council Speaker LoRenzo Bates said in a statement on Friday that the
council was “very disappointed” with the EPA’s decision and urged federal lawmakers from
Arizona and Utah as well as New Mexico to demand that the agency “provide full

compensation to the many Navajo people who sustained extensive losses due to the spill.”

Udall, Heinrich and Lujan said in their statement that the Navajos "have been the victims
of terrlble and deadly environmental injustice over many years"” and have “good reason to
be skeptical now of the government's honesty about environmental quality.”

Although the federal courts will ultimately decide whether the EPA is liable under the FTCA,
the federal government has a “moral obligation,” whatever the outcome of such litigation,
to pay back those hurt by the spill and fully pay back local and tribal governments for their
costs in responding to the spill, the lawmakers said.

In May, New Mexico hit the EPA with a sult in federal court over environmental and
economic damage to the state from the Gold King Mine spill.

In August, the Navajo Nation sued the EPA and its contractor Environmental Restoration
LLC over the spill for contaminating Navajo farms and water supply, and also went after

former mine owner Gold King Mines LLC, subcontractor Harrison Western Corp. and nearby
Sunnyside Mine owners Sunnyside Gold Corp., Kinross Gold Corp. and subsidiary Kinross

Gold USA.

In December, the Navajo government asked the federal government for more than $162
million under the FTCA to cover its damages and costs following the spill.

--Editing by Stephen Berg

All Content © 2003-2017, Portfolio Media, Inc.
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up to receive e-mail notices
regarding petroleum and chemical

Emergency Adoption: Effective April 25, 2016 storage - including 6 NYCRR Section
Public comment period on proposed rule making 597.3 rulemaking updates.

ended July 8, 2016 Enter email address:

Fourth Re-Adoption: Effective January 12, 2017 for Submit

an additional 60 days

The New York State Department of Environmental Conservation (DEC) filed a Notice of Emergency
Adoption and Proposed Rule Making to classify perfluorooctanoic acid (PFOA-acid), ammonium
perfluorooctanoate (PFOA-salt), perfluorooctane sulfonic acid (PFOS-acid), and perfluorooctane
sulfonate (PFOS-salt) as hazardous substances at the request of the New York State Department of
Health (NYSDOH). This rule making also provides time for facilities storing firefighting foam containing
one or more of these newly listed hazardous substances to properly dispose of it and provides time for
firefighting operations to find replacement foams. This proposal also corrects the tables of hazardous
substances by providing units for reportable quantities.

The temporary emergency rule was effective April 25, 2016 while DEC finalizes the proposed
amendments to 6 NYCRR Part 597, Hazardous Substances Identification, Release Prohibition, and
Release Reporting. Subsequently, the fourth re-adoption of the emergency rule allows the amendments
to continue to be effective as of January 12, 2017 for an additional 60 days. DEC prepared an
Assessment of Public Comment (link provided below) to address the comments received during the
public comment period and at the three public hearings held in June 2016. The Part 597 amendments
become permanent upon adoption by DEC and filing the Notice of Adoption with the New York State
Department of State (DOS). Subsequent Notices of Emergency Adoption will be filed with DOS until the
proposed rulemaking is completed.

DEC has concluded that these substances meet the definition of a hazardous substance based upon
the conclusion of NYSDOH that the combined weight of evidence from human and experimental animal
studies indicates that prolonged exposure to significantly elevated levels of these compounds can
affect health and, consequently, pose a threat to public health in New York State when improperly
treated, stored, transported, disposed of or otherwise managed. NYSDOH scientists have concluded
that it is essential to list these chemicals as hazardous substances.

Once substances are determined to be hazardous substances, DEC regulates their handling and
storage and has authority to remediate sites contaminated with them. The Chemical Bulk Storage
regulations (6 NYCRR 596-599) provide standards for the proper handling and storage of bulk

http://www.dec.ny.gov/regulations/104968.html 1/16/2017
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quantities of hazardous substances to prevent spills and releases to the environment, prohibit the
release of hazardous substances to the environment, and require the reporting of certain releases of
hazardous substances to DEC. Certain facilities that store hazardous substances must apply to DEC
for a registration certificate to operate.

A new provision, paragraph 597.4(a)(3), will allow entities with firefighting foam the time necessary to
determine if stored foam contains one or more of PFOA-acid, PFOA-salt, PFOS-acid or PFOS-salt. If
the stored foam contains one of these substances, the facility would not be allowed to use the foam for
firefighting after April 25, 2017. It may be used for firefighting until then but not for any other purpose
such as training. Foam that is prohibited for use after April 25, 2017 should be safely disposed in
accordance with federal, state, and local requirements. DEC's recommended method of disposal is
described in the fact sheet on "Storage and Use of Firefighting Foam" (link provided below).
Replacement foam may not contain a hazardous substance at a concentration that would result in the
release of the reportable quantity (one pound) or more when used as a firefighting foam.

Regu atory Documents

» Express Terms - 6 NYCRR Part 597

+ Assessment of Public Comment Summary - 6 NYCRR Part 697 :

+ Assessment of Public Comment (Full Text) - 6 NYCRR Part 597 (PDF) (172 KB

« Regulatory Impact Statement Summary - 6 NYCRR Part 597

» Regulatory Impact Statement (Full Text) - 6 NYCRR Part 597 (PDF) (60 KB)

+ Regulatory Impact Statement (Full Text with NYSDOH letter attached) - 6 NYCRR Part 587 (PDF)
(216 KB)

« Regulatory Flexibility Analysis for Small Businesses and Local Governments Summary - 6§ NYCRR
Part 597

« Regulatory Flexibility Analysis for Small Businesses and Local Governments (Full Text) - 6 NYCRR
Part 597 (PDF) (49 KB)

* Rural Area Flexibility Analysis - 6 NYCRR Part 597
- Job Impact Exemption Statement - 6 NYCRR Part 597

» State Environmental Quality Review (SEQR) Documents - 6 NYCRR Part 597 (PDF) (374 KB) -
Negative Declaration, Short Environmental Assessment Form, Coastal Assessment Form.

Storage and Use of F refighting Foam Under New Hazardous

Substance Regulations
- Storage and Use of Firefighting Foam - Fact Sheet

Public Hearings

DEC held legislative public hearings on June 27, 28, and 30, 2016 to receive public comment on the
proposed amendments to Part 597. Oral statements made during these hearings and written comments
submitted to DEC during the public comment period have equal weight. See link provided above for the
Assessment of Public Comment.

Document Repositories

The proposed Part 597 amendments and supporting rule making documents may also be inspected at
the following DEC offices (call the noted contact for an appointment):

http://www.dec.ny.gov/regulations/104968.html 1/16/2017
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+ Central Office, 625 Broadway, Albany, NY 12233, Attention: Russ Brauksieck (518) 402-9553

« Region 1, SUNY, Building #40, Stony Brook, NY 11780, Attention: Karen Gomez (631) 444-0320

» Region 2, Hunters Point Plaza, 47-40 21st Street, Long Island City, NY 11101, Attention: Leszek
Zielinski (718) 482-8455

» Region 3, 21 South Putt Corners Road, New Paltz, NY 12561, Attention: Ed Moore (845) 256-3137

« Region 4, 1150 North Westcott Road, Schenectady, NY 12306, Attention: Lynn Winterberger (518)
357-2374

» Region 5, 1115 NYS Route 86, Ray Brook, NY 13601, Attention: Russ Huyck (518) 897-1242

* Region 6, State Office Building, 317 Washington Street, Watertown, NY 13601, Attention: Gary
McCullouch (315) 785-2513

» Region 7, 615 Erie Boulevard West, Syracuse, NY 13204, Attention: Dick Brazell (315) 426-7523

» Region 8, 6274 East Avon-Lima Road, Avon, NY 14414, Attention: Pété Miller (585) 226-5427

» Region 9, 270 Michigan Avenue, Buffalo, NY 14202, Attention: Andrea Skalski (716) 851-7220

ore about mergency Ado tion and roposed ue:6
YCR Pa 597:

Express Terms - 6 NYCRR Part 597 - Text of emergency regulation - addition of materials to list of
hazardous substances.

Assessment of Public Comment Summary - 6 NYCRR Part 537 - This summary reflects the responses
of DEC to the main comments submitted by the public regarding the adoption of amendments to 6
NYCRR Part 597.

Regulatory Impact Statement Summary - 6 NYCRR Part 597 - Brief summary of authority, benefits,
costs and potential impacts of the regulation.

Regulatory Flexibility Analysis for Small Businesses and Local Governments Summary - 6 NYCRR Part
597 - Information about the effects of the regulation, minimizing adverse impact on small business
and local government.

Rural Area Flexibility Analysis - 6 NYCRR Part 597 - Information about compliance with the regulations;
costs; minimizing adverse impacts; and rural area participation.

Job Impact Statement - 6 NYCRR Part 597 - Statement that the regulations are not expected to create
a substantial adverse impact on employment opportunities.

Storage and Use of Fire Fighting Foams - Fact Sheet - Information about new hazardous substance
regulation requirements.

http://www.dec.ny.gov/regulations/104968.html 1/16/2017
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New Report Chal enges Effectiveness of EPA s Remedy for PCB
Cleanup

DEC cal s on EPA to expand PCB nvest gation to Lower Hudson,
renews cal for add t ona sampling to ensure legitimate Hudson

River PCB c eanup

The New York State Department of Environmental Conservation (DEC) today released an independent
report on the U.S. Environmental Protection Agency's (EPA) review of the cleanup of Polychlorinated
Biphenyl (PCB) contamination in the Hudson River(PDF, 221 KB). Using EPA's guidance, DEC finds
the cleanup is not protective of the public or the environment. In an effort to improve the cleanup, New
York State sent a letter with the report to EPA (PDF, 248 KB)prior to EPA's anticipated release of its

Five Year Review in 2017.

Using EPA criteria for the agency's five year Superfund reviews, DEC determined that high
concentrations of PCBs remain in fish in portions of the Hudson River resulting in human health and
ecological risks in excess of EPA's acceptable risk range. DEC also found that, as highlighted in a
previous Five Year Review, higher than anticipated sediment concentrations will remain after dredging,
indicating that the targeted reductions in fish PCB concentrations will not be achieved in the time
frames EPA relied upon when choosing the remedial plan for the Hudson River.

"lt's simple. DEC is calling on the EPA to finish the job and hold GE accountable for cleaning up the
Hudson River," said DEC Commissioner Basil Seggos. "If EPA won't do the job and protect New
Yorkers and the environment, DEC is ready to step in and lead.”

DEC developed the report using EPA's basis for selecting the remedy and the data and information
gathered during the dredging project, which reveal cancer and non-cancer health risks well above the
acceptable risk range for people who ate fish from both the Upper Hudson River (between Hudson
Falls and Troy) and the Lower Hudson River (from Troy south to Manhattan). Risks to ecological
receptors such as fish-eating animals were also above EPA's acceptable range.

In addition, DEC considered EPA's rationale for selecting the dredging remedy. EPA chose the
dredging remedy, under which significant amounts of PCBs would be removed from the sediments of
the Upper Hudson, primarily because of the time estimated to achieve targeted fish PCB
concentrations. Specifically, EPA stated that a delay of 10 years in reaching target fish concentrations
of 0.4 mg/kg within 5 years of the completion of dredging and 0.2 mg/kg within 16 years of the
completion of dredging was unacceptable. This delay formed the basis for EPA's rejection of alternative

http://www.dec.ny.gov/press/108737 html 1/18/2017
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remediation methods. Based on data collected to date; it is clear that the dredging perfermed will not- -
meet these targeted fish PCB concentrations, and EPA will not be able to deliver on the projected -
benefits to public health and the environment from this cleanup unless additional actions are
undertaken.

EPA's current five year review must thoroughly quantify the rates of decline in PCB concentrations
based on all available fish, water, and sediment data, and make reasonable and conservative
assumptions regarding future trends. Recent analysis by the National Oceanic and Atmospheric
Administration (NOAA) and others illustrates that recovery rates for fish in the Lower Hudson may be
far longer than EPA anticipated. With the significant amount of contamination left behind, New York
State cannot find the remedy effective.

DEC recently called on EPA to perform additional sampling in order to complete a detailed evaluation
frequency necessary to optimize the remedy through further remedial work in order to achieve the
targeted fish PCB reductions originally identified.

DEC also recommends that EPA expand the investigation of remedial efficacy to include the portion of
the site between the Federal Dam at Troy and the Battery in New York City. This work is necessary to
determine the nature and extent of PCB contamination in the sediments, water, and biota of the Lower
Hudson, and to evaluate remedial alternatives to address the currently uncontrolled and unacceptable
risks to human health and the environment. Until these recommendations are acted upon, EPA must
not conclude that the remedy is protective of human health and the environment.

In a November 14 letter to EPA Regional Administrator Judith Enck (PDF, 266 KB), DEC identified the
need to expand the analysis of sediments by more than 1,400 samples in the Upper Hudson River in
order to determine the effectiveness of the dredging. The expanded sampling is critical to gauge
whether the project will meet its goals. EPA recently responded to DEC's request indicating that it has
no intent to conduct additional sampling. DEC will conduct the additional sampling as it is clear that
EPA does not intend to base critical environmental decisions on sound science.

EPA currently plans to collect only 375 samples, or fewer than 10 samples for every mile of river. DEC
has concluded that at least 1,800 samples are needed to have the statistical power to draw timely,
science-based conclusions from the sampling results.

Under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) and
the National Contingency Plan (NCP), EPA is required to monitor effectiveness of the remedy to affirm
that it is meeting the goals set by the Record of Decision (ROD). In March, EPA committed to perform a
five year review of the remedy, which it expects to issue in the spring of 2017. EPA must take additional
remedial action if the remedy fails to meet the goals required by the ROD, including reducing PCB
levels in fish within the timeframe EPA originally anticipated.

http://www.dec.ny.gov/press/108737.html 1/18/2017
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Pa. Frack Spil uling Could ent DEP’s
egot ating Power

By Dan Packel

Law360, Philadelphia (January 13, 2017, 5:18 PM EST) -- A recent Pennsylvania appellate

court ruling that state law does not authorize ongoing penalties for a single waterway leak

could dramatically weaken the Pennsylvania Department of Environmental Protection’s
jating power when punishing future spills, but the fate of the case likely rests with a
ffled state Supreme Court lacking a clear record on environmental matters.

Ruling on a case t by natural r  cer EQT Production Co., the Pennsylvania
Commonwealth on Wedne r cted the DEP's “continuing violation theory”
st ed that it could impose
a . i to use this
a
The c ny res the depart t's interp saying that it subjected them and
other ed viol to “never- ng and u iable liability.”

The DEP launched an appeal to the Supreme Court on Friday, but if the decision stands,
the agency would lose a favored tool for punishing violators.

"It's been common for them to inform alleged violators about how high a penalty could be
and then use that to anchor a high settlement offer,” explained Saul Ewing LLP Andy.
Bockis.

In the case at hand, which stems from a 2012 leak at a gas well pad in Tiega County,
the DEP in 2014 proposed a $1.2 million settlement to resclve the matter. But after EQT
elected to litigate the matter, the DEP filed a complaint with the state’s Environmental
Hearing Board seeking a $4.5 million pe under the In another court filing,

the DEP asserted that it was entitled to more than million for violations that
occurred until September of that year and even more for continuing violations.

The tactic is especially effective when a purported violator doesn't have the stomach for
protracted litigation, unlike Pittsburgh-based EQT.

*When you have a client who's less willing to pu this vi EHB and the
system, that sets the parameters of their ne joti s with “ said Manko Katcher
Fox LLP partner Todd Kantorczyk.

The record of the protracted fight between EQT and the DEP reveals the degree that the

d e pe es to oll the ti t g
of “con ng vi th he C n t
th B to rove mi alty. g
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bo lin n ra ome mi

“They are looking for ways to — in the board’s words — ‘hit them where it hurts,”” Bockis
said.

Several attorneys who represent industry clients voiced concern about this abiding
philosophy.

“Isn't the real thing that the agency needs to achieve cleanup?” asked David Mandelbaum,
the co-chair of the environmental practice at Greenberg Traurig LLP.

“There’s only so much money I'd rather have that money spent on cleanup and
overseeing industriat procedure rather than slapping around people for things they're done
in the past,” he added. "I understand point of generai deterrence, but — in a world where
enforcement resources are being shrunk - penalties seem to me to be a secondary issue.”

Buchanan Ingersoll & Rooney PC shareholder Robert Burns said the ruling would push
the DEP to focus more on the reality of cleanups. In the case at hand, EQT took steps to
remediate the spill shortly after discovering the leaks, but the DEP said the presence of
continued contamination prompted the ongoing penalties.

“1 think it's really something that restores a bit of the purpose of the Clean Streams Law.
Some cleanups take time, especially with a groundwater situation,” he said. "Most want
these things to be evaluated via science, and this [decision] takes the thumb off the

scales, as far as that goes.”

The DEP could, alternatively, resort to other measures to crack down on polluters. Bockis
said the agency might respond to extreme situations by imposing more onerous cleanup or
compliance plans. These can lead to orders that, if ignored, prompt their own continuing

penalties.

Or the agency could look to other statutes, like the federal Resource Conservation or
Recovery Act or the Comprehensive En mental Response, Compensation and Liability
Act. But these laws are not always app e.

“They're certainly creative enough, but that becomes a factual point depending on what
the alleged action was,"” Burns said.

And unlike the federal Clean Water Act, which only covers surface water, the state law
offers a broad remedy for spills.

“From a DEP perspective, the beauty of the Clean Streams Law is that it covers not only
surface waters but ground waters,” Kantorczyk said.

For the agency, the most desirable outcome is likely securing a reversal from the

Pennsylvania Sup . Since the ca din the
does not need to high court to atter, b
of right." The court has already ruled on th ce, add

rather than the substance of the Clean Streams Law. In January 2016, the high court ruled
that EQT could challenge the DEP’s interpretation of the law before the Commonwealth
Court instead of waiting for the administrative proceeding before the EHB to conclude.

When the case returns, it will come before a court that has added four new justices in the
last 13 months and one that has yet to establish a clear profile on environmental law
matters.
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“It would be one of their first litmus tests as to how they would approach some of these
issues,” Kantorczyk said.

Taking the case would also give the court the opportunity to address how the Clean
Streams Law relates to present-day Pennsylvania, which in 2015 produced more natural
gas than all but one other state. Gas was a much smaller part of the state’s economy in
the 1980s and 1990s, when, according to Bockis, many of the key appellate court rulings
on the law were decided. But the law also applies to a wide range of industries, including
construction, mining and municipal and private sewage facilities.

“It would be a chance to settle in the court’s analysis or set a new tone for how they view
the statutory language,” he said.

--Editing by Christine Chun and Philip Shea.

All Content ® 2003-2017, Portfolioc Medla, Inc.
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COMMONWEALTH OF PENNSYLVANIA
Dept. of Environmental Protection
Commonwealth News Bureau

Room 308, Main Capitol Building

Harrisburg PA., 17120

FOR IMMEDIATE RELEASE
01/6/2017

CONTACT:
Neil Shader, DEP
717-787-1323

- DEP Offers Funding for Stormwater Management Projects
Program to promote best management practices

Harrisburg, PA — The Pennsylvania Department of Environmental Protection (DEP) is
offering grants up to $200,000 to local entities in the Chesapeake Bay watershed for
stormwater management projects that implement best management practices (BMP) to
reduce the amount of nutrients and sediment pollution in local waterways.

The program is available to counties, cities, boroughs, townships, incorporated towns and
municipal authorities. Stormwater projects must be located in Blair, Cumberland, Dauphin,
Franklin, Lackawanna, Lancaster, Lebanon, Luzerne, Lycoming and York counties.

“The department continues to work toward one of the top goals of this administration:
improving local water quality and ultimately cleaning up the Chesapeake Bay,” said DEP
Acting Secretary Patrick McDonnell. “This grant program achieves that by offering financial
assistance to local governments that share in that goal and they are encouraged to apply as
we work together in this important environmental initiative.”

Some examples of eligible projects include: raingardens, bio-swales, urban nutrient
management/tree planting, vegetated open channels/roofs and wet ponds and wetland
preservation. The projects can be located on public or private property.

Applicants can be eligible for grants of up to $200,000, and no local matching funds are
required. Funding for the projects is competitive and the department will apply a scoring
system when awarding the grant money. The application must include a description of the
project and timetable for the work. Grant applications are due by March 3, 2017.

Please visit .us/dsweb/View/Collection-12545 for
application instructions and eligibility. Other parties that wish to obtain funding for a
stormwater project are encouraged to approach the eligible local entity where the project
would be located and offer to assist with the project application and management.

http://www.ahs.dep.pa.gov/NewsRoomPublic/Print.aspx?id=21129&typeid=1 1/18/2017
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The grant program is federally funded by the Enwronmental Protectlon Agency and--
administered by the department. ~

Grant monies will be awarded on September 1, 2017.

http://www.ahs.dep.pa.gov/NewsRoomPublic/Print.aspx?id=21129&typeid=1 1/18/2017



Print Page 1 of 2

COMMONWEALTH OF PENNSYLVANIA
Dept. of Environmental Protection
Commonwealth News Bureau

Room 308, Main Capitol Building

Harrisburg PA., 17120

FOR IMMEDIATE RELEASE
01/4/2017

CONTACT:
Neil Shader, DEP.
717-787-1323

DEP Deve oping Enhanced Eligibi ity Standards for Expedited Review of
Eros on and Sediment Contro Genera Perm ts

Harrisburg, PA — The Pennsylvania Department of Environmental Protection (DEP) has
begun revising eligibility standards for expedited review of Erosion and Sediment permit
applications related to oil and gas drilling.

The Erosion and Sediment Control General Permits (ESCGP-2) are for earth disturbance of
more than 5 acres for oil and gas projects. Under the general permit, projects that meet
objective criteria are eligible for a 14-day permit review.

The revisions follow an internal review of two years of permit authorizations, conducted to
analyze the consistency and effectiveness of the program from when it began in February
2014 through January 2016. The review revealed that the expedited process has limited
application because of the technical deficiencies in almost 60 percent of the permit
applications submitted.

As a result of the internal review, DEP staff are developing revisions for eligibility for the
expedited review, including objective and clear standards for eligibility, return of applications,
removal of applications from the expedited process, improved training for staff and industry
applicants, and regular evaluation of the program.

“This review concluded that the expedited review process is very challenging for DEP to
implement and has not resulted in higher quality applications nor consistency in
environmental protections statewide,” said Acting DEP Secretary Patrick McDonnell.
“Through this internal review, we've learned that this program only works when DEP
receives technically sound and complete application materials at the outset, and we will
revise our eligibility requirements accordingly.”

During the review period, DEP received 624 applications for standard review, and 1,054 for
expedited review. 59 percent of the expedited review applications were disqualified because

http://www.ahs.dep.pa.gov/NewsRoomPublic/Print.aspx?id=21126&typeid=1 1/18/2017
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they were administratively incomplete or technically deficient, and 436 permits were issued.

DEP’s internal reviewers randomly sampled 23 permits proposing earth disturbance
activities of 15 acres or more, and found that only 4 met all the applicable regulatory
requirements at the outset. Of the 23 approved applications, 16 had been inspected at least
once, and 6 were never constructed, and 1 is under construction currently and has been
inspected. Inspections of the reviewed project sites reveal one E&S violation of the
expedited permit issued.

The review can be found here, or at

OilGas/BOGM/BOGMPorta
20Review%20Evaluation%

http://www.ahs.dep.pa.gov/NewsRoomPublic/Print.aspx?id=21126&typeid=1 1/18/2017
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Governor Wolf Announces New Methane Rules to Improve Air Quality, Reduce Industry Loss
January 19, 2016

Harrisburg, PA— Governor Tom Wolf today announced a nation-leading strategy to reduce
emissions of methane, a greenhouse gas that contributes to climate change, and has been
implicated in health risks. The plan is designed to protect the environment and public health,
reduce climate change, and help businesses reduce the waste of a valuable product by
reducing methane leaks and emissions from natural gas well sites, processing facilities,
compressor stations and along pipelines

“Pennsylvania is the second-largest producer of natural gas in the nation behind Texas,” said
Governor Wolf. “We are uniquely positioned to be a national leader in addressing climate
change while supporting and ensuring responsible energy development, creating new jobs, and
protecting public health and our environment. These are commonsense steps that Pennsylvania
can take to protect our air and reduce waste for industry. The best companies understand the
business case for reducing methane leaks, as what doesn't leak into the atmosphere can be
used for energy production.”

Methane, the primary component of natural gas, has been identified by the U.S. Environmental
Protection Agency as the second-most prevalent greenhouse gas emitted in the United States
from human activities. It has more than 28 to 36 times more warming power than carbon
dioxide, according to data from the federal government.

https://www.govemnor.pa.gov/governor-wolf-announces-new-methane-rules-to-improve-air... 1/18/2017
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With federal estimates that the natural gas and oil industries account for a quarter of U.S.
methane emissions, reducing methane leaks from the oil and gas sector is one of the essential

fo rnment to.w h industry to reduce global greenhouse gas emissions

ei s of climate e. MENU
Industry reported more than 5 million mcf (thousand cubic feet) — almost 115,000 tons — of
methane emissions from unconventional wells and mid-stream operations in Pennsylvania in
2014. This is considered a low estimate, since fugitive emissions are difficult to quantify.

“As the basis for our methane strategy, we've identified measures that the best companies in
the industry are already employing, or that are required by the Federal government, or other
states. These measures will pay for themselves in recovering saleable product that is otherwise
lost,” said Department of Environmental Protection Secretary John Quigley.

Pennsylvania will reduce emissions during development and gas production, processing, and
transmission by requiring leak detection and repair (LDAR) measures, efficiency upgrades for
equipment, improved processes, implementation of best practices, and more frequent use of

leak-sensing technologies.

The four-point plan

I. To reduce leaks at new unconventional natural gas well pads, DEP will develop a new general permit
for oil and gas exploration, development, and production facilities, requiring Best Available Technology
(BAT) for equipment and processes, better record-keeping, and quarterly monitoring inspections.

2. To reduce leaks at new compressor stations and processing facilities, DEP will revise its current
general permit, updating best-available technology requirements and applying more stringent LDAR,
other requirements to minimize leaks. A new condition will require the use of Tier 4 diesel engines
that reduce emissions of particulate matter and nitrous oxide by about 90%.

3. To reduce leaks at existing oil and natural gas facilities, DEP will develop a regulation for existing
sources for consideration by the Environmental Quality Board.

4. To reduce emissions along production, gathering, transmission and distribution lines, DEP will establish

best management practices, including leak detection and repair programs.
For more information and technical details on the plan, DEP has prepared an

uction-

DEP has scheduled a webinar for Wednesday, January 20 at 11:30 am to discuss these nation-
leading measures. For more information, click here, and to register,

26EMK%

https://www.governor.pa.gov/govemnor-wolf-announces-new-methane-rules-to-improve-air... 1/18/2017
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U.S. Department of Labor

Jan. 9, 2017

OSHA cites New York contractor for exposing workers
to excavation hazards at high school construction site
Contractor faces $197K in fines after complaint leads to inspection

VERONA, N.J. - Acting on a complaint in June 2016, the U.S. Department of Labor's Occupational Safety and Health
Administration found employees of one of the area's largest general contractors working in an unprotected 10-foot
deep excavation at a suburban New Jersey high school, in violation of federal safety and health laws. OSHA announced
today it has issued citations for nine violations - one willful and eight serious - to The Landtek Group Inc., a New York-
based general contractor that specializes in sports facility design and construction. The company faces $197,752 in
fines as a resuit.

The citations - issued on Dec. 20, 2016 - follow an OSHA inspection at Verona High School in Verona on June 22,
2016, where the agency found that Landtek allowed its workers to enter and work in an unprotected, 10-foot deep
excavation that had no protective systems in place, as required. Landtek is the general contractor for site
improvements at Verona High School, including the construction of new tennis courts and synthetic turf fields.

"Without needed protections in place, an excavation can qguickly become a grave as thousands of pounds of soil
collapse upon workers below ground. The Landtek Group must re-examine its safety procedures and take all available
precautions - including installing shoring or other means - to prevent unexpected movement or collapses of the soil
that can lead to disaster," said Kris Hoffman, director of OSHA's Parsippany Area Office.

The contractor was cited with a willful violation for exposing workers to cave-in hazards because the excavation lacked
proper cave-in protection or safeguards.

OSHA cited serious violations related to Landtek's failure to prevent employee exposures to fall, atmospheric and
explosion hazards. The company also failed to:

= Have a competent person inspect the excavation.

= Have a written permit space program.

= Train employees on safely performing their job duties and the hazards associated with them.
= Coordinate rescue and emergency setvices for workers entering a sewer manhole.

= Provide mechanical retrieval equipment in case of an emergency.

The citations can be viewed at https://www.osha.gov/ooc/citations/TheLandTekGroupInc_1158268.pdf

The employer has 15 business days from receipt of its citations and proposed penalties to comply, request a conference with OSHA's area director or contest
the findings before the independent Occupational Safety and Health Review Commission.

OSHA has a national emphasis program on trenching and excavations. The trenching standards require protective systems on trenches deeper than 5 feet, and
soil and other materials kept at least 2 feet from the edge of trench.

To ask questions; obtain compliance assistance; file a complaint; or report amputations, eye loss, warkplace hospitalizations, fatalities or situations posing
imminent danger to workers, the public should call OSHA's toll-free hotline at 800-321-OSHA (6742) or the agency's Parsippany office at 973-263-1003.

Under the Occupational Safety and Health Act of 1970, employers are responsible for providing safe and healthful workplaces for their employees. OSHA's role
is to ensure these conditions for America’s working men and women by setting and enforcing standards, and providing training, education and assistance. For
more information, visit http://www.osha.gov.
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Inspection Detail

Note: The following inspection has not been indicated as closed. Please be aware that the information shown may change, e.g. violations may be
added or deleted, For open cases, in which a citation has been issued, the citation information may not be available for 5 days following receipt by the

Q

Case Status: VIOLATIONS UNDER CONTEST

employer for Federal inspections or for 30 days following receipt by the employer for State inspections.

Nr: 1151337.015

Imtt- Bayonne Lic
250 East 22nd Street
Bayonne, NJ 07002

SIC:

Inspection: 1151337.015 - Imtt- Bayonne Lic

Inspection Information - Office: Parsippany

Report ID: 0214200

Open Date:
05/17/2016

Union Status: Union

NAICS: 493190/Other Warehousing and Storage
Mailing: 250 East 22nd Street, Bayonne, NJ 07002

Inspection Type:

Scope:
Ownership:
Safety/Health:
Emphasis:

Planned

Complete
Private
Safety

N:Chemnep, P:Chemnep

Advanced Notice:

Close Conference:
Close Case:

N

11/15/2016

Case Status: VIOLATIONS UNDER CONTEST

Violation Summary

Serious Willful Repeat Other Unclass & Total

Initial Violations 8
Current Violations 8
Initial Penalty $99,768
Current Penalty  $99,768
FTA Amount
4t ID Type Standard
1. 01001 Serious 19100119 CO1
2. 01002 Serious 19100119 DO3 1
3. 01003 Serious 19100119 D03 18
4. 01004 Serious 19100119 EO1
5. 01005 Serious 19100119 EO3 V
6. 01006 Serious 19100119 102

8
8

$99,768

$99,768

Violation Items

Issuance

11/15/2016

11/15/2016

11/15/2016
11/15/2016

11/15/2016

11/15/2016 -

Abate
12/29/2016
12/29/2016
12/29/2016
12/29/2016
12/29/2016

12/29/2016

Curr$
$12,471
$12,471
$12,471

$12,471

$12,471

$12,471

Init$
$12,471
$12,471
$12,471
$12,471
$12,471

$12,471

Fta$
$0
40
$0
$0
40
$0

Contest
12/08/2016
12/08/2016
12/08/2016
12/08/2016
12/08/2016

12/08/2016

LastEvent



7. 01007 Serious 191001191041 : 11/15/2016 12/29/2016 $12,471 $12,471 $0 12/08/2016 =

8. 01008 Serious 19100119 LO1 11/15/2016 12/29/2016 . $12,471 $12,471 $0 12/08/2016

=% UNITED STATES
DEPARTMENT OF LABOR
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Inspection Detail

Case Status: PENDING ABATEMENT OF VIOLATIONS, PENDING PENALTY PAYMENT

Note: The following inspection has not been indicated as closed. Please be aware that the information shown may change, e.g. violations may be
added or deleted. For open cases, in which a citation has been issued, the citation information may not be available for 5 days following receipt by the
employer for Federal inspections or for 30 days following receipt by the employer for State inspections.

Inspection: 1152126.015 - Jrc Construction

Inspection Information - Office: Parsippany
Nr: 1152126.015 Report ID: 0214200 Open Date: 05/04/2016

Jrc Construction

Soho West801 Jersey Avenue

Jersey City, NJ 07310

SIC:

NAICS: 238130/Framing Contractors

Mailing: 660 Oradell Avenue, Oradell, NJ 07649

Inspection Type: Referral

Union Status: NonUnion

Scope: Complete Advanced Notice: N

Ownership: Private

Safety/Health: Safety Close Conference: 05/04/2016

Emphasis: L:Fall, L:Localtarg Close Case:

Related Activity: Type ; ID Safety Health
Referral 1098153 Yes

Case Status: PENDING ABATEMENT OF VIOLATIONS, PENDING PENALTY PAYMENT

Violation Summary

‘Serious Willful Repeat Other Unclass Total

Initial Violations 2 1 3

Current Violations 2 1 3

Initial Penalty 413,718 $62,355 476,073

Current Penalty * $13,718 $62,355 $76,073
FTA Amount

Violation Items

# D Type Standard Issuance Abate Curr$ Init$ Fta$ Contest LastEvent

1. 01001 Serious 19260416 EO1 10/04/2016 $4,988 44,988 $0 Z - Issued
2, 01002 Serious 19261052 CO1 11 10/04/2016 10/17/2016 $8,730  $8,730 $0 Z - Issued
3. 02001 Willful 19260501 BO1  10/04/2016 10/17/2016 $62,355  $62,355 $0 i Z-Issued
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Inspection Detail

Case Status: PENDING ABATEMENT OF VIOLATIONS

Note: The following inspection has not been indicated as closed. Please be aware that the information shown may change, e.g. violations may be
added or deleted. For open cases, in which a citation has been issued, the citation information may not be available for 5 days following receipt by the
employer for Federal inspections or for 30 days following receipt by the employer for State inspections.

Inspection: 1190213.015 - Burlington County Roads & Bridges Section 2

Inspection Information - Office: Nj Safety (Trenton)
Nr: 1190213.015 Report ID: 0253420 Open Date: 11/09/2016

Burlington County Roads & Bridges Section 2
1182 Florence Columbus Road

Columbus, NJ 08022

SIC:

NAICS: 561210/Facilities Support Services
Mailing: P.O. Box 6000, Mount Holly, NJ 08060

Union Status: NonUnion

Inspection Type: Planned

Scope: Complete Advanced Notice: N
Ownership: LocalGovt

Safety/Health: Safety Close Conference: 11/09/2016
Emphasis: S:Workzone, P:Workzone Close Case:

Case Status: PENDING ABATEMENT OF VIOLATIONS

Violation Summary

Serious Willful Repeat Other Unclass Total

Initial Violations 8 i 6 14

Current Violations 8 6 14

Initial Penalty = $38,000 $6,000 $44,000

Current Penalty $38,000 $6,000 544,000
FTA Amount

Violation Items

# D Type Standard Issuance Abate Curr$ Inits Fta$ Contest LastEvent
1. 01001 Serious 19100022 DO1 11/28/2016 02/07/2017 $5,000 $5,000 $0 Z - Issued
2. 01002 Serious 19100023 CO1 11/28/2016 02/07/2017 $5,000 $5,000 $0 Z - Issued
3. 01003 Serious 19100023 E02  11/28/2016 02/07/2017 4,000 4,000 $0 Z - Issued
4. 01004 Serious 19100023 EO5 1 11/28/2016 02/07/2017 $4,000 $4,000 $0 Z - Issued
5. 01005 Serious 19100106 GO3 I1I 11/28/2016 02/07/2017 $5,000 $5,000 50 Z - 1ssued
6. 01006 Serious 19100303 G021 11/28/2016 12/30/2016 $5,000 $5,000 40 Z - Issued

7. 01007 Serious 19100305 BO1 II 11/28/2016 12/30/2016 $5,000 $5,000 $0 Z - Issued



10.
11.
12.

01008

02001

02002

02003

02004

02005

02006

% UNITED STATES
i \'DE_PARTMENT OF LABOR

Serious
Other
Other
Other
Other

Other

Other N.J.A.C. 12:100-7.8(A) (OPTION -

N.J.S.A. 34:6A-33(A)
19100037 A04
19100132 DO1
19100145 C03
19100157 EO3

19100157 GO1

11/28/2016
11/28/2016
11/28/2016
11/28/2016
11/28/2016
11/28/2016
11/28/2016

12/30/2016
12/30/2016
12/30/2016
12/30/2016
12/30/2016
12/30/2016
12/30/2016

45,000

$1,000
$1,000
$1,000
$1,000
$1,000
$1,000

$5,000
$1,000
$1,000
$1,000
$1,000
$1,000
$1,000

40
40
$0
40
40
$0
$0

Z - Issued
Z - Issued
Z - Issued
Z - Issued :
Z - Issued .
Z - Issued :

Z - Issued
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OSHA Regional News Brief — Region 3

U.S. Department of Labor

December 1, 2016

OSHA fines USPS $342K after inspectors find workers exposed to
bloodborne pathogen hazards at Brooklyn, Maryland, annex

Employer name: U.S. Postal Service LLC, doing business as Brooklyn South Carrier Annex
Inspection site: 1500 Cherry Hill Road, Brooklyn, Maryland

Citations issued: On Nov. 22, 2016, the U.S. Department of Labor's Occupational Safety and Health Administration issued citations to the postal service for
one serious, two willful, and three repeat health violations.

Investigation findings: OSHA began the inspection on May 24, 2016, in response to a comptaint alleging employee exposure to blood and other potentially
infectious bodily fluids while handling packages labeled as containing biological infectious materials.

The willful violations relate to the employer's failure to have an implemented written bloodborne pathogens exposure control plan, including performing an
exposure determination and offering exposed employees the Hepatitis B vaccine. Additionally, the USPS failed to implement a hazard communication program.
The employer did not properly train workers for bloodborne pathogen protection or provide them with properly-sized gloves, resulting in the other violations.

Quote: "Exposure to bloodborne pathogen hazards can result in serious or life-threatening illnesses. To reduce or eliminate these hazards at USPS's Brooklyn
facility, an exposure control plan must be implemented to protect employees and provide a safe and healthy workplace," said Nadira Janack, director at OSHA's
Baltimore Area Office.

Proposed penalties: $342,059
The citation can be viewed at: https://www.osha.gov/ooc/citations/USPostalService_1150333.pdf

The employer has 15 business days from receipt of its citations and proposed penalties to comply, request a conference with OSHA's area director or contest
the findings before the independent Occupational Safety and Health Review Commission.

To ask questions; obtain compliance assistance; file a complaint; or report amputations, eye loss, workplace hospitalizations, fatalities or situations posing
imminent danger to workers, the public should call OSHA's toll-free hotline at 800-321-OSHA (6742) or the agency's Baltimore Area Office at 410-865-2055.

Under the Occupational Safety and Health Act of 1970, employers are responsible for providing safe and healthful workplaces for their employees. OSHA's role
is to ensure these conditions for America's working men and women by setting and enforcing standards, and providing training, education and assistance. For
more information, visit http://www.osha.gov.

#HH
Media Contacts:

Joanna Hawkins, 215-861-5101, hawkins.joanna@dol.gov
Leni Fortson, 215-861-5102, uddyback-fortson.lenore@dol.gov

Release Number: 16-2238-PHI (osha 16-139)

U.S. Department of Labor news materials are accessible at http://www.dol.gov. The department's Reasonable Accommodation Resource Center converts
departmental information and documents into alternative formats, which include Braille and large print. For alternative format requests, please contact the
department at (202) 693-7828 (voice) or (800) 877-8339 (federal relay).



OSHA English | Spanish
Find it in OSHA Q
ATO Z INDEX
ABOUT OSHA ~ WORKERS » EMPLOYERS » REGULATIONS » ENFORCEMENT ~ TOPICS ~ NEWS ~ DATA ~ TRAINING ~

® OSHA News Release - Table of Contents

( ) OSHA News Release — Region 2

U.S. Department of Labor

November 14, 2016 BOS-2016-174

OSHA: Training could have prevented tree service worker's death
Albany-based Countryside Tree Service cited for willful, serious safety violations

ALBANY, N.Y. - A wood chipper and an Upstate New York employer's failure to provide safety training combined to make a 23-year-old worker's first day on
the job his tragic last, an investigation by the U.S. Department of Labor's Occupational Safety and Health Administration has found.

The worker - Justus Booze - died on May 4, 2016, after a wood chipper pulled him into the machine as he worked for Countryside Tree Service at a job site in
Guilderland. OSHA inspectors determined that his employer, Tony Watson - who does business as Countryside - exposed Booze and other coworkers to the
danger of being caught in the machine's rotating parts and failed to train them in the safe operation of wood chippers. The agency also found the employer did
not ensure workers used safe operating procedures when feeding materials into the chipper, exposing them to deadly hazards.

"A young man's life ended tragically and needlessly," said Robert Garvey, OSHA's Albany area director. "Countryside Tree Service bears responsibility to ensure
that all phases of tree trimming, tree felling and tree removal work is performed safely. Putting employees to work with potentially dangerous machines with no
safety training is unacceptable. Tree service companies must train workers - climbers, trimmers and ground crew - properly. These workers must also be
instructed in safe work practices and use of equipment including chain saws, cutters and especially hand-fed wood chippers that cut and grind branches and
logs into pulp."

OSHA cited the Albany-based Countryside for a willful violation for the lack of training, which resulted in untrained employees using unsafe practices to feed the
wood chipper. It also cited the company for three serious violations for:

= Exposing employees to laceration and amputation hazards while operating chain saws during tree removal at three separate focations. Employees did not
wear leg protection while trimming branches.

» Failing to train each employee to use personal protective equipment.

= Exposing employees to eye hazards during tree removal including wood dust, flying wood pieces, and being struck by branches during tree trimming and
feeding wood into a chipper.

= Failing to ensure employees wear a protective helmet when working in areas where the potential exists for head injuries from falling objects.

The proposed fines for these violations total $141,811. The citations can be viewed here.

Wood chippers are one of the most dangerous machines used in the tree service industry. Since 2011, industry workers have suffered a six-fold increase
nationally in the number of amputations - from 0.5 per 10,000 workers to 3.3 per 10,000 workers. Since 2015, OSHA has received 19 severe injury reports
related to wood chippers with injuries including amputations and head trauma. Of those, five occurred because the chipper pulled fingers or arms directly into
the blades, and four occurred when a machine's belt or pulley caught a body part and putlled it in. The last available report on wood chipper safety shows - from
1996 through 2005 - 39 workers died in wood chipper incidents. Of those fatalities, 78 percent saw workers caught in the chipper and most of the remainder
resulted from "struck-by" accidents.

OSHA recommends employers protect workers from being caught by the chipper feed mechanism by doing the following:

= Test and verify all safety devices and controls, such as emergency shut-off before using the chipper.

= Train workers in safe work procedures, including operating wood chipper safety devices and safety controls in their native language. Use the
manufacturer's recommendations for each machine to explain the procedures.

= Keep at least two workers in close contact with one another when operating a chipper.

» Ensure workers wear close-fitting, tucked-in clothing; gloves and trousers without cuffs; and skid-resistant work shoes.

= Ensure that workers keep hands and feet outside the chipper's infeed hopper.

= Instruct workers to feed the wide-end of brush and limbs into the infeed hopper first.



= Position workers feeding material at the side of the machine for quick access to the emergency shut-off device and to reduce greatly the risk of branching
entangling workers. Consult the manufacturer's operating manual for guidance on safe feeding as some disc-type chippers requires the worker to be on the
machine's right side.

= Ensure that workers walk away once the feed mechanism has grabbed the material.

» Instruct workers to lay short material on top of longer material that is feeding or use a longer branch to push it through the infeed hopper.

= Have workers put small, raked-up material such as twigs and leaves directly into the chip truck or in trash cans or bags instead of feeding it into the
chipper.

= Keep the work area around the wood chipper free of tripping hazards.

= Ensure workers wear hard hats, eye protection and hearing protection.

To ask questions, obtain compliance assistance, file a complaint, or report amputations, eye loss, workplace hospitalizations, fatalities or situations posing
imminent danger to workers, the public should call OSHA's toll-free hotline at 800-321-OSHA (6742) or the agency's Albany office at 518-464-4338.

Under the Occupational Safety and Health Act of 1970, employers are responsible for providing safe and healthful workplaces for their employees. OSHA's role
is to ensure these conditions for America's working men and women by setting and enforcing standards, and providing training, education and assistance. For
more information, visit www.osha.gov.

###
Media Contact:

James C. Lally, 617-565-2074, lally.james.c@dol.gov
Ted Fitzgerald, 617-565-2075, fitzgerald.edmund@dol.gov

Release Number: 16-2171-NEW

U.S. Department of Labor news materials are accessible at http://www.dol.gov. The department’s Reasonable Accommodation Resource Center converts
departmental information and documents into alternative formats, which include Braille and large print. For alternative format requests, please contact the
department at (202) 693-7828 (voice) or (800) 877-8339 (federal relay).
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@ OSHA Regional News Brief — Region 3

U.S. Department of Labor

October 31, 2016

OSHA inspection finds Dollar General in Jonestown
blocked emergency exit again, proposes $215K penalty

Employer name: Dollar General, doing business as Dollar General Store #13229

Inspection site: 507 Jonestown Road
Jonestown, Pennsylvania

Citations issued: On Oct. 18, 2016, the U.S. Department of Labor's Occupational Safety and Health Administration issued citations for one wiliful and two
repeat safety violations.

Inspection findings: OSHA initiated an inspection on April 18, 2016, after receiving an employee complaint. The agency cited a willful violation after
inspectors found the discount retailer barricaded an emergency exit door in the back room with a metal bar.

The repeat violations involved blocked electrical panels and the company's failure to maintain a clear path to an emergency exit door.

Quote: "Dollar General continues its pattern of failing to maintain safe exit routes at its stores. Despite receiving more than 100 safety and health violations at
stores nationwide since 2010, which carried more than $1 million in proposed fines, the company has stil! failed to take corrective actions," said Dave Olah, area
director of OSHA's Harrisburg Area Office.

Proposed penalties: $215,578
The citations can be viewed at: https://www.osha.gov/ooc/citations/DollarGeneral_1141463.pdf

Headquartered in Goodlettsville, Tennessee, Dollar General operates more than 12,500 stores in 43 states and employs about 100,000 workers. In fiscal 2015,
the retailer recorded sales of $20.4 biltion.

The employer has 15 business days from receipt of its citations and proposed penalties to comply, request a conference with OSHA's area director or contest
the findings before the independent Occupational Safety and Health Review Commission.

To ask questions; obtain compliance assistance; file a complaint; or report amputations, eye loss, workplace hospitalizations, fatalities or situations posing
imminent danger to workers, the public should call OSHA's toll-free hotline at 800-321-OSHA (6742) or the agency's Harrisburg Office at 717-782-3902.

Under the Occupational Safety and Health Act of 1970, employers are responsible for providing safe and healthful workplaces for their employees. OSHA's role
is to ensure these conditions for America's working men and women by setting and enforcing standards, and providing training, education and assistance. For
more information, visit http://www.osha.gov.

###
Media Contacts:

Joanna Hawkins, 215-861-5101, hawkins.joanna@dol.gov
Leni Fortson, 215-861-5102, uddyback-fortson.lenore@dol.gov

Release Number: 16-2085-PHI (osha 16-130)

U.S. Department of Labor news materials are accessible at http://www.dol.gov. The department's Reasonable Accommodation Resource Center converts
departmental information and documents into alternative formats, which include Braille and large print. For alternative format requests, please contact the
department at (202) 693-7828 (voice) or (800) 877-8339 (federal relay).
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November 15, 2016

OSHA finds Boulder sporting goods manufacturer retaliated against worker
who reported concerns about climbing, zip-line equipment safety
Head Rush Technologies to pay $125K in back wages, damages to former employee

DENVER - An U.S. Department of Labor's Occupational Safety and Health Administration investigation found a Denver company violated federal law when it
terminated an employee for insubordination after the worker reported safety concerns about a product being manufactured by the company.

OSHA has ordered TruBlue, LLC - doing business as Head Rush Technologies - to pay the former employee more than $125,000 in back wages and damages,
and take other corrective actions. The Boulder-based company retaliated against the employee in violation of the Consumer Product Safety Improvement Act
after the worker suggested to the company's chief executive officer that more safety research be conducted on zip-line equipment. Head Rush develops and
manufactures products used for climbing, zip-line, free-fall and other recreational activities.

"An employee should feel and be free to exercise their rights under the law - especially when it comes to safety -without fear of retaliation by their employer,
said Gregory Baxter, regional OSHA administrator in Denver. "Our investigation and action on behalf of this worker underscores the agency's commitment to
take vigorous action to protect workers' rights at Head Rush and elsewhere."

The company and the former employee may file objections or request a hearing, within 30 days of receipt of the agency's order, before the department's Office
of Administrative Law Judges.

OSHA enforces the whistleblower provisions of the CPSIA and 21 other statutes protecting employees who report violations of various airline, consumer
product, environmental, financial reform, food safety, health care reform, nuclear, pipeline, public transportation agency, railroad, maritime and securities laws.

Employees who believe that they have been retaliated against for engaging in protected conduct may file a complaint with the secretary of labor. More
information is available online at http://www.whistleblowers.gov/index.html.

#HR
Editor's note: 7he U.S. Department of Labor does not release names of employees involved in whistle-blower compiaints.
Media Contacts:

Chauntra Rideaux, 972-850-4710, rideaux.chauntra.D@dol.gov
Juan J. Rodriguez, 972-850-4709, rodriguez.juan@dol.gov

Release Number: 16-2162-DEN

U.S. Department of Labor news materials are accessible at http://www.dol.gov. The department's Reasonable Accommodation Resource Center converts
departmental information and documents into alternative formats, which include Braille and large print. For alternative format requests, please contact the
department at (202) 693-7828 (voice) or (800) 877-8339 (federal relay).
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U.S. Department of Labor

November 17, 2016

OSHA issues final rule updating walking-working surfaces standards
and establishing personal fall protection systems requirements

WASHINGTON - The U.S. Department of Labor's Occupational Safety and Health Administration today issued a final rule updating its general industry
Walking-Working Surfaces standards specific to slip, trip, and fall hazards. The rule also includes a new section under the general industry Personal Protective
Equipment standards that establishes employer requirements for using personal fall protection systems.

"The final rule will increase workplace protection from those hazards, especially fall hazards, which are a leading cause of worker deaths and injuries," said
Assistant Secretary of Labor for Occupational Safety and Health Dr. David Michaels. "OSHA believes advances in technology and greater flexibility will reduce
worker deaths and injuries from falls."” The final rule also increases consistency between general and construction industries, which will help employers and
workers that work in both industries.

OSHA estimates the final standard will prevent 29 fatalities and more than 5,842 injuries annually. The rule becomes effective on Jan. 17, 2017, and will affect
approximately 112 million workers at seven million worksites.

The final rule's most significant update is allowing employers to select the fall protection system that works best for them, choosing from a range of accepted
options including personal fall protection systems. OSHA has permitted the use of personal fall protection systems in construction since 1994 and the final rule
adopts similar requirements for general industry. Other changes include allowing employers to use rope descent systems up to 300 feet above a lower level;
prohibiting the use of body belts as part of a personal fall arrest system; and requiring worker training on personal fall protection systems and fall equipment.

Under the Occupational Safety and Health Act of 1970, employers are responsible for providing safe and healthful workplaces for their employees. OSHA's role
is to ensure these conditions for America's working men and women by setting and enforcing standards, and providing training, education, and assistance. For
more information, visit www.osha.gov.

## #

Media Contact:
Amanda McClure, 202-693-4672, mcclure.amanda.c@dol.gov

Release Number: 16-2193-NAT

U.S. Department of Labor news materials are accessible at http://www.dol.gov. The department's Reasonable Accommodation Resource Center converts
departmental information and documents into alternative formats, which include Braille and large print. For alternative format requests, please contact the
department at (202) 693-7828 (voice) or (800) 877-8339 (federal relay).
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General Electric Company: Docket No. FAA-
2016-9167; Directorate Identifier 2016~
NE-20-AD.

{a) Comments Due Date

We must receive comments by January 23,
2017.

(b) Affected ADs

None.
(c) Applicability

This AD applies to General Electric
Company (GE) GE90-76B, GE90-85B, GE90—
90B, GE90-94B, GE90-110B1, and GE90—
115B turbofan engines with a fuel/oil lube/
servo cooler (“main heat exchanger’) part
number (P/N) 1838M88P11 or 1838M88P13,
with a serial number listed in paragraph 1.A
of GE Service Bulletin {(SB) GE90-100 SB 79—
0034, Revision 03, dated August 05, 2016; or
SB GE90 SB 79-0058, Revision 02, dated
August 05, 2016.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7921, Engine Oil Cooler.

(e) Unsafe Condition

This AD was prompted by an engine and
airplane fire. We are issuing this AD to
prevent failure of a main heat exchanger,
which could result in an engine fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 12 months after the effective date
of this AD, replace the main heat exchanger
with a part eligible for installation.

(h) Definition

For purposes of this AD, a part eligible for
installation is a main heat exchanger with a
P/N and serial number not listed in
paragraph (c) of this AD or a main heat
exchanger repaired in accordance with the
Accomplishment Instructions, paragraphs
3.C.(2) through 3.C.(7), of GE SB GE90-100
SB 79-0034, dated December 3, 2014;
Revision 01, dated August 14, 2015; Revision
02, dated November 6, 2015; or Revision 03,
dated August 5, 2016; or GE SB GE90 SB 79—
0058, dated August 18, 2015; Revision 01,
dated December 10, 2015; or Revision 02,
dated August 05, 20186.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Engine Certification
Office, FAA, may approve AMOCs for this
AD. Use the procedures found in 14 CFR
39.19 to make your request. You may email
your request to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact John Frost, Aerospace Engineer,
Engine Certification Office, FAA, 1200

District Avenue, Burlington, MA 01803;
phone: 781-238-7756; fax: 781-238-7199;
email: john frost@faa.gov

(2) For service information identified in
this AD, contact General Electric Company,
GE-Aviation, Room 285, 1 Neumann Way,
Cincinnati, OH 45215, phone: 513-552-3272;
email: aviation fleetsupport@ge com.

(3) You may view this referenced service
information at the FAA, Engine & Propeller
Directorate, 1200 Distiict Avenue,
Burlington, MA. For information on the
availability of this material at the FAA, call
781-238-7125.

Issued in Burlington, Massachusetts, on
November 16, 2016.
Colleen M. D’Alessandro,
Manager, Engine & Propeller Directorate,
Aircraft Certification Service.
|FR Doc 2016-28667 Filed 12-6~16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
[Docket No. OSHA—2016-0014]
RIN 1218-AD 08

Prevention of Workplace Violence in
Healthcare and Social Assistance

AGENCY: Occupational Safety and Health
Administration (OSHA), DOL.

ACTION: Request for Information (RFI).

SUMMARY: Workplace violence against
employees providing healthcare and
social assistance services is a serious
concern. Evidence indicates that the rate
of workplace violence in the industry is
substantially higher than private
industry as a whole. OSHA is
considering whether a standard is
needed to protect healthcare and social
assistance employees from workplace
violence and is interested in obtaining
informalion about the extent and nature
of workplace violence in the industry
and the nature and effectiveness of
interventions and controls used to
prevent such violence. This RFI
provides an overview of the problem of
workplace violence in the healthcare
and social assistance sector and the
measures that have been taken to
address it. It also seeks information on
issues that might be considered in
developing a standard, including scope
and the lypes of controls that might be
required.

DATES: Submit comments on or before
April 6, 2017, All submissions must
bear a postmark or provide other
evidence of the submission date.
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ADDRESSES: Submit comments and
additional materials by any of the
followi

Elect bmit comments and
attachments electronically at http://
www.regulations.gov, which is the
Federal eRulemaking Portal. Follow the
instructions online for making
electronic submissions.

Facsimile: OSHA allows facsimile
transmission of comments and
additional material that are 10 pages or
fewer in length (including attachments).
Send these documents to the OSHA
Docket Office at (202) 693—1648. OSHA
does not require hard copies of these
documents. Instead of transmitting
facsimile copies of attachments that
supplement these documents (for
example, studies, journal articles),
commenters must submit these
attachments to the OSHA Docket Office,
Technical Data Center, Room N-3653,
OSHA, U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210. These attachments must
identify clearly the sender’s name, the
date, subject, and docket number
OSHA-2016-0014 so that the Docket
Office can attach them to the
app riate doc

R lar mail, s mail, hand
delivery, or messenger (courier) service:
Submit comments and any additional
material (for example, studies, journal
articles) to the OSHA Docket Office,
Docket No. OSHA-2016-0014 or RIN
1218-AD 08, Technical Data Center,
Room N-3653, OSHA, U.S. Department
of Labor, 200 Constitution Ave., NW.,,
Washington, DC 20210; telephone: (202)
693-2350. (OSHA’s TTY number is
(877) 889-5627.) Contact the OSHA
Docket Office for information about
security procedures concerning delivery
of materials by express mail, hand
delivery, and messenger service. The
hours of operation for the OSHA Docket
Office are 10 a.m. to 3:00 p.m., e.t.

Instructions: All submissions must
include the Agency’s name and the
docket number for this Request for
Information (OSHA-2016—-0014). OSHA
will place comments and other material,
including any personal information, in
the public docket without revision, and
these materials will be available online
at http://www.regulations.gov.
Therefore, OSHA cautions commenters
about submitting statements they do not
want made available to the public and
submitting comments that contain
personal information (either about
themselves or others) such as Social
Security numbers, birth dates, and
medical data.

If you submit scientific or technical
studies or other results of scientific
research, OSHA requests (but is not
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requiring) that you also provide the
following information where it is
available: (1) Identification of the
funding source(s) and sponsoring
organization(s) of the research; (2) the
extent to which the research findings
were reviewed by a potentially affected
party prior to publication or submission
to the docket, and identification of any
such parties; and (3) the nature of any
financial relationships (e.g., consulting
agreements, expert witness support, or
research funding) between investigators
who conducted the research and any
organization(s) or entities having an
interest in the rulemaking and policy
options discussed in this RFI.
Disclosure of such information is
intended to promote transparency and
scientific integrity of data and technical
information submitted to lhe record.
This request is consistent with
Executive Order 13563, issued on
January 18, 2011, which instructs
agencies to ensure the objectivity of any
scientific and technological information
used to support their regulatory actions.
OSHA emphasizes that all material
submitted to the record will be
considered by the Agency if it engages
in g.
read or download
submissions or other material in the
docket, go to: http://
www.regulations.gov or the OSHA
Docket Office at the address above. The
http://www.regulations.gov index lists
all documents in the docket. However,
some information (e.g., copyrighted
material) is not available publicly to
read or download through the Web site.
All submissions, including copyrighted
material, are available for inspection at
the OSHA Docket Office. Contact the
OSHA Docket Office for assistance in
locating docket submissions.
FOR FURTHER INFORMATION CONTACT:
Press Inquiries: Frank Meilinger,
Director, OSHA Office of
Communications, Room N-3647, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210;
telephone: 202-693-1999; email:

Franc

andt rmation:
Lyn Penniman, OSHA Directorate of
Standards and Guidance, Room N-3609,
U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210; telephone: 202-693-2245;
email: Penniman.lyn@dol.gov.
SUPPLEMENTARY INFORMATION:

Copies of this Federal Register
notice: Electronic copies are available
at: http://www.regulations.gov. This
Federal Register notice, as well as news
releases and other relevant information,

also are available at OSHA’s Web page
at http://v

Referen its (optional):
Documents referenced by OSHA in this
request for information, other than
OSHA standards and Federal Register
notices, are in Docket No. OSHA-2016—
0014 (Prevention of Workplace Violence
in Healthcare). The docket is available
at: hitp://www.regulations.gov, the
Federal eRulemaking Portal. For
additional information on submitting
items to, or accessing items in, the
docket, please refer to the Addresses
section of this RFI. Most exhibits are
available at http://www.regulations.gov;
some exhibits (e.g., copyrighted
material) are not available to download
from that Web page. However, all
materials in the dockets are available for
inspection and copying at the OSHA
Docket Office, Room N-3653, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC.
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1. Overview

OSHA is considering whether to
commence rulemaking proceedings on a
standard aimed at preventing workplace
violence in healthcare and social
assistance workplaces perpetrated by
patients or clients. Workplace violence
affects a myriad of healthcare and social
assistance workplaces, including
psychiatric facilities, hospital
emergency departments, community
mental health clinics, treatment clinics
for substance abuse disorders,
pharmacies, community-care facilities,
residential facilities and long-term care
facilities. Professions affected include
physicians, registered nurses,
pharmacists, nurse practitioners,
physicians’ assistants, nurses’ aides,
therapists, technicians, public health
nurses, home healthcare workers, social
and welfare workers, security personnel,
maintenance personnel and emergency
medical care personnel.

OSHA'’s analysis of available data
suggest that workers in the Health Care
and Social Assistance sector (NAICS 62)
face a substantially increased risk of
injury due to workplace violence. Table
1 compiles data from the Bureau of
Labor Statistics’ (BLS) Survey of
Occupational Injuries and Illnesses
(SOII). In 2014, workers in this sector
experienced workplace-violence-related
injuries at an estimated incidence rate of
8.2 per 10,000 full time workers, over 4
times higher than the rate of 1.7 per
10,000 workers in the private sector
overall (BLS Table R8, 2015). Individual
portions of the healthcare sector have
much higher rates. Psychiatric hospitals
have incidence rates over 64 times
higher than private industry as a whole,
and nursing and residential care
facilities have rates 11 times higher than
those for private industry as a whole.
The overall rate for violence-related
injuries in just the social assistance
subsector was 9.8 per 10,000, and
individual industries, such as
vocational rehabilitation with rates of
20.8 per 10,000 full-time workers are
higher. In 2014, 79 percent of serious
violent incidents reported by employers
in healthcare and social assistance
settings were caused by interactions
with patients (BLS, 2015, Table R3, p.
40).
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OSHA

Occupational Safety and Health Act of 1970

“To assure safe and healthful working conditions for working men
and women; by authorizing enforcement of the standards developed
under the Act; by assisting and encouraging the States in their
efforts to assure safe and healthful working conditions; by providing
for research, information, education, and training in the field
of occupational safety and health.”

Material contained in this publication is in the public domain and may
be reproduced, fully or partially, without permission. Source credit is
requested but not required.

This information will be made available to sensory-impaired individuals
upon request. Voice phone: (202) 693-1999; teletypewriter (TTY) number:
1-877-889-5627.

This publication provides a general overview of a particular standards-
related topic. This publication does not alter or determine compliance
responsibilities which are set forth in OSHA standards and the
Occupational Safety and Health Act. Moreover, because interpretations
and enforcement policy may change over time, for additional guidance
on OSHA compliance requirements the reader should consult current
administrative interpretations and decisions by the Occupational Safety
and Health Review Commission and the courts.

Cover photo courtesy of OSHA, International Masonry Institute.
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This guidance document provides an
overview of OSHA's Respirable Crystalline
Silica Standard for Construction. It is
advisory in nature and informational in
content. It is not a standard or regulation,
and it neither creates new legal obligations
nor alters existing obligations created

by the Occupational Safety and Health
Administration (OSHA) standards or the
Occupational Safety and Health Act of

1970 (OSH Act). Pursuant to the OSH Act,
employers must comply with safety and
health standards and regulations issued and
enforced either by OSHA or by an OSHA-
approved state plan. In addition, the Act’s
General Duty Clause, Section 5(a)(1), requires
employers to provide their workers with a
workplace free from recognized hazards that
are causing or likely to cause death or serious
physical harm.

In addition, Section 11(c)(1) of the Act
provides that “No person shall discharge
or in any manner discriminate against any
employee because such employee has filed
any complaint or instituted or caused to be
instituted any proceeding under or related
to this Act or has testified or is about to
testify in any such proceeding or because
of the exercise by such employee on behalf
of himself or others of any right afforded by
this Act.” Reprisal or discrimination against
an employee for reporting an incident, injury,
or workplace violation, for participating

in medical surveillance, or because of

the results of medical surveillance would
constitute a violation of Section 11(c) of the
OSH Act.
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One by one, 3 utility workers descended into a manhole One by one, they died.

Morning Mix

One by one, 3 utility workers descended
into a manhole. One by one, they died.

By Samantha Schmidt
January 18, 2017 at 6:57 AM

3 dead after wiility workers overcome by fumes in Fla

P Play Video 2:37

Three utility works were killed after being overcome by poisonous fumes in a manhole in Key
Largo, Fla. A firefighter who attempted to save the men is in the hospital.
(Local10.com/WPLG)

When a utility worker in Key Largo, Fla., noticed that a section of a
paved street was not settling properly, he decided to remove a manhole
cover and descend into the earth.

Moments later on Monday morning, the 15-foot-deep hole went

silent. Sensing the man was trapped, a fellow utility worker climbed into the
drainage hole to rescue him. When he, too, stopped responding, a third
worker entered the same hole.

All three men died, overcome by poisonous fumes underground, the Monroe
County Sheriff’s Office said in a . A Key Largo firefighter who
made a desperate attempt to save the men also became unconscious within
seconds. The firefighter, Leonardo Moreno, an eight-year veteran of the
department, was flown to a hospital and was in critical condition Tuesday.

17



1/19/2017 One by one, 3 utility workers descended into a manhole. One by one, they died.

The hole, just wide enough to fit a body, was filled with hydrogen sulfide and
methane gas created from years of rotted vegetation, the Miami Herald
reported. None of the four men wore masks or carried the air packs that
could have likely saved their lives. Moreno descended into the hole without
his air tank because he could not fit through the hole with it, according to
Monroe County Sheriff Rick Ramsay.
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#UPDATE Officials now say 3 utility workers in Keys have died
after being overcome by fumes bit.ly/2jBBEvo
11:08 AM - 16 Jan 2017

41 7

A colleague was able to wear his gear and pull Moreno out. Firefighters also
retrieved two of the workers, who were confirmed dead at the scene, and

https //www.washingtonpost.com/amphtml/news/morning-mix/wp/2017/01/1 B/three-utility-workers-descend-to-their-deaths-in-florida-manhole-overcome-by-fu...
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hitps://www.washingtonpost.com/amphtmI/news/morning-mix/wp/2017/01/18/three-utility-workers-descend-to-thei r-deaths-in-florida-manhole-overcome-by-fu...

One by one, 3 utility workers descended into a manhole One by one, they died.

treated a fourth utility worker at the scene. The third deceased worker’s
body was recovered from the hole Monday afternoon.

The men worked for private construction contractor Douglas N. Higgins and
were responding to neighbor complaints of sewage backup in the area,
Ramsay said. They were identified as 34-year-old Elway Gray of Fort
Lauderdale, 49-year-old Louis O’Keefe of Little Torch Key and 24-year-old
Robert Wilson of Summerland Key.

Related:

Monday’s tragedy left the Key Largo community shaken, locals said in
messages on social media. “It’s been a very difficult day,” Ramsay said.

One towing company posted a message on Facebook reaching out to the

families of the men who were killed.

“While visitors might see Monroe County as a collection of tropical resorts
and tourist getaways, to locals, our little island is a small town like any
other,” the company wrote. “We all know someone, or the families of
someone, who was lost today. To say our hearts break for them is an
understatement. Nobody can bring our friends and neighbors back.”

Related: ‘This could have b
children lived in sewers near Seattle

377
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Three white crosses were left at the 106-mile marker on Long Key Road
where the deaths occurred. ‘

A woman who lives near the manhole told that the area has
smelled for the past couple of months.

“It smells like rotten eggs,” Barbara Guerra said. “It was out here again this
morning, and I'm used to it because they’ve been a whole year already.” She
said she knew the workers from walking by the area every morning, and
would often wave at them and bring them water.

Three sheriff’s deputies who were exposed to fumes were also taken to a
hospital for treatment. Five households in the area were evacuated for part
of the day Monday, as a Miami-Dade County hazmat team performed tests
at the scene. Their tests revealed there was both methane gas and hydrogen
sulfide gas coupled with low levels of oxygen in the pipe, the sheriff’s office
said in the statement.

The Occupational Safety and Health Administration is responding to the
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NJ DEPARTMENT of ENVIRONMENTAL PROTECTION
AIR QUALITY, ENERGY AND SUSTAINABILITY
DIVISION OF AIR QUALITY

Notice of Rule Proposal
Air Pollution Control, N.J.A.C. 7:27; and State Implementation Plan (SIP) for New Jersey's Control and
Prohibition of Air Pollution by Volatile Organic Compounds and Control and Prohibition of Air Pollution

by Oxides of Nitrogen

PUBLIC NOTICE

Take notice that the NJ Department of Environmental Protection is proposing amendments to the Air
Pollution Control Rules, N.J.A.C. 7:27, that pertain to reasonably achievable control technology (RACT)
requirements for VOCs and for oxides of nitrogen (NOx). The proposed rules constitute a revision to
New Jersey's SIP for Control and Prohibition of Air Pollution by Volatile Organic Compounds and Control
and Prohibition of Air Pollution by Oxides of Nitrogen.

VOC RACT

The proposed new and amended rules address VOC RACT by incorporating recommendations from four
Control Techniques Guidelines (CTGs) issued by the U.S. Environmental Protection Agency (EPA) for
source categories that are present in New Jersey: Industrial Cleaning Solvents; Paper, Film, and Foil
Coatings; Miscellaneous Metal and Plastic Parts Coatings; and Fiberglass Boat Manufacturing

Materials. The VOC emission limitations in the proposed new rules and amendments are equivalent to
the limits recommended in the EPA's CTGs, with certain limited exceptions discussed in the proposal.

NOx RACT

The proposed rules address NOx RACT requirements by establishing new limits on NOx emissions from
existing simple cycle combustion turbines combusting natural gas and compressing gaseous fuel at
major NOXx facilities (compressor turbines) and stationary reciprocating engines combusting natural gas
and compressing gaseous fuel at major NOx facilities (compressor engines).

The proposal is scheduled to be published in the New Jersey Register dated January 3, 2017. A copy of

the proposal is available from the Department's website at
; the Department's Bureau of Evaluation and

Planning (phone 609-292-6722); and LexisNexis free public access to the New Jersey Register
( ).

A public hearing concerning the proposal is scheduled as follows

February 13, 2017 at 10:00 A.M.

New Jersey Department of Environmental Protection
Hearing Room, 1st Floor

401 East State Street

Trenton, New Jersey 08625
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PA on't elax Ve cle ission Standards for
2022-25

By Juan Carlos Rodriguez

Law360, New York (November 30, 2016, 8:24 PM EST) -- The U.S. Environmental
Protection Agency said Wednesday that it won't reduce standards on greenhouse gas
emissions for cars and light trucks for the years 2022 to 2025, dealing a blow to
manufacturers who said the standards are too tough to meet.

As part of the rule-making that established corporate average fuel economy and
greenhouse gas standards for vehicles from 2017 to 2025, the EPA conducted a midterm
evaluation of longer-term standards for 2022 to 2025 to decide whether those standards,
established in 2012, are still appropriate. EPA Administrator Gina McCarthy said leaving
the original standards in place will nearly double fuel economy, cut carbon pollution,
maintain regulatory certainty and save consumers money.

“Given the auto industry’s importance to American jobs and communities and the
industry’s need for certainty well into the future, EPA has reanalyzed these clean car
standards and sought further input,” McCarthy said in a statement. “It’s clear from the
extensive technical record that this program will remain affordable and effective.”

In making its midterm assessment, the EPA said it looked at factors including the market
penetration of fuel-efficient technologies, whether consumers are accepting fuel-efficient
technologies, and trends in fuel prices and the vehicle fleet.

In July, the EPA, th ional Highway Traffi Air
Resources Board — h is usually heavily :
affairs — jointly issued a draft technical ass and

suppliers have developed technologies to improve fuel economy and reduce greenhouse
gas emissions more quickly than the agencies had anticipated.

The report also determined that the 2022 to 2025 standards can be met largely with more
efficient gasoline-powered cars; only a modest penetration of hybrids and electric vehicles

is needed.

Still, the Alliance of Automobile Manufacturers, which comprises 12 major automakers —
including BMW Group, Ford Motor Co. and Toyota Motor Corp. — slammed the EPA's
decision.

“This extraordinary and premature rush to judgment circumvents the serious analysis
necessary to make sure the [corporate average fuel economy and greenhouse

gas] standards appropriately balance fuel efficiency, carbon reduction, affordability and
employment. The evidence is abundantly clear that with low gas prices, consumers are not
choosing the cars necessary to comply with increasingly unrealistic standards. Wishing this

http://www.law360.com/articles/867351/print?section=environmental 12/1/2016
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fact away does no one any favors, and getting this wrong has serious implications,” the
AAM said in a statement

The group said it intends to lobby President-elect Donald Trump's administration to reach a
different result.

The AAM said the report overestimated the growth of fuel-efficient technologies and the
cost of implementation of those technologies on manufacturers and consumers. The group
said the study also failed to take into account the current impact of low fuel prices.

The group did not respond to a request for comment Wednesday.

Environmental groups cheered the EPA’s move. Luke Tonachel, director of the Natural
Resources Defense Council’s Clean Vehicles and Fuels Project, called the standards
common sense,

“They're protecting our health and climate from dangerous pollution, saving billions of
gallons of fuel and saving car owners an average of nearly $4,000 over the life of the
vehicle,” Tonachel said in a statement. "There's no evidence we should slow down.

Loosening standards would only cost consumers more, increase our dependence on oil and
put Americans at greater risk from a changing climate.”

The California Air Resources Board released its own statement of support.
“This action provides solid support for continuation of the single national program to
produce a new generation of clean vehicles to address the air quality challenges facing

California and other states,” board Chairwoman Mary Nichols said in a statement.

--Additional reporting by Melissa Daniels and Matthew Guarnaccia. Editing by Sara Zlegler.

All Content © 2003-2016, Portfolio Media, Inc.
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States Fight PA Cross-State Air ol ution Rule
Reva p

By Juan Carlos Rodriguez

Law360, New York (November 30, 2016, 8:51 PM EST) -- Five states are challenging the
U.S. Environmental Protection Agency's recent incorporation of 2008 national ozone
standards into the agency's cross-state air pollution rule, which would require several
upwind U.S. states to reduce nitrogen oxide emissions from power plants.

Wisconsin, Alabama, Arkansas, Ohio and Wyoming filed a D.C. Circuit petition for review of
the ozone update rule on Nov. 23. The petition contains no explanation or argument. But

in a press release, Wisconsin Atto Gen | ources
in his state contribute very little n sox t has
admitted that the ozone update rule would fa with

the 2008 ozone National Ambient Air Quality Standards, he said.

“In Wisconsin, we value our natural resources and take appropriate steps to ensure our
citizens can enjoy clean air and water,” Schimel said. "However, emissions from other
states are causing Wisconsin to fall out of compliance with EPA regulations. As a result, we
must take appropriate legal actions to defend Wisconsin from potential penalties and costly

mandates.”

The EPA’ s ozone update rule affects upwind U.S. states that emit nitrogen oxide that
travels to downwind states that currently are not meeting the ozone NAAQS.

The U.S. Supreme Court had revived the CSAPR — which forces states to reduce sulfur
dioxide and nitrogen oxide emissions from their power plants that cause downwind states
to fall short of federal air quality standards — in 2014 after it was struck down by the D.C.
Circuit two years earlier.

The EPA's ozone update rule adopts federal implementation plans to reduce nitrogen oxide
emissions from 22 states in the eastern half of the U.S. that contribute to downwind areas’
inability to meet the 2008 NAAQS for ground-level ozone of 75 parts per billion and have
not yet submitted satisfactory state implementation plans.

States can meet their goals by having power plants use pollution controls or switch to
cleaner fuels. The EPA said the update would help slash summertime nitrogen oxide

emissions from power plants in the eastern U.S. by 80,000 tons in 2017, or a 20 percent
reduction from 2015 levels.

The ozone update rule also sets statewide emissions budgets and establishes two nitrogen
oxide emissions allowance trading programs.

The states are represented by their attorneys general.

hitp://www.law360.com/articles/867292/print?section=environmental 12/1/2016
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The EPA is represented by Chloe H. Kolman and Amy J. Dona of the U.S. Department of
Justice.

The case is Wisconsin et al. v. U.S. Environmental Protection Agency et al., case number
16-1406, in the U.S. Court of Appeals for the District of Columbia Circuit.
--Additional reporting by Keith Goldberg. Editing by Edrienne Su.

All Content ® 2003-2016, Portfollo Media, Inc.
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European Co mission Floats Climate olicy

By Stan Parker

Law360, New York (November 30, 2016, 4:21 PM EST) -- The European Commission on
Wednesday unveiled a sweeping set of climate and energy proposals aimed at cutting
carbon dioxide emissions by 40 percent by 2030 and implementing regulatory and market
changes for investor certainty and consumer fairness.

The commission said that the package, titled Clean Energy for All Europeans, will help the
European Union “lead the clean energy transition, not only adapt to it.” The proposals
cover energy efficiency, renewable energy, electricity market design, energy reliability and
governance rules for the Energy Union.

"Our proposals provide a strong market pull for new technologies, set the right conditions
for investors, empower consumers, make energy markets work better and help us meet
our climate targets,” EC Commissioner for Climate Action and Energy Miguel Arias Cafete
said in a statement.

In addition to cutting greenhouse gas emissions, the proposals call for a binding, 30
percent energy efficiency target and sets a goal for the continent to collectively reach a
share of at least 27 percent renewablés in the final energy consumption by 2030,

As part of its governance overhaul, the EC proposed changes that promise to cut down the
administrative burden required of member states. The proposals would slash dozens of
piecemeal reporting, planning and monitoring obligations and replace them with a
comprehensive approach, according to commission materials.

As part of the governance change proposal, the commission said that for the first time,
member states would get the opportunity to comment on other countries’ plans before
they are finalized, providing opportunities for regional coordination.

The 10-year national plans would also undergo revisions only once to ensure transparency
and certainty for investors. For plans from 2021 to 2030, member states would be able to

finallze those updates in 2024.

The timelines for updating and integrating the national plans are designed to align with the
five-year review cycle in the Paris Agreement, according to commission materials.

The EC also proposed market changes aimed at maintaining a “level playing field” for all
technologies, and the development of wholesale markets to allow for shorter-term trading
to reward flexibility in the marketplace.

"Today's package will boost the clean energy transition by modernising our economy.

http://www.law360.com/articles/86723 1/print?section=environmental 12/1/2016
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g t I cl e in years, Eur is now showing e le by
n e ns u le rowth and stment,” EC Vice dent for
y o e ¢ a ent. :

--Editing by Edrienne Su.

All Content ©® 2003-2016, Portfollo Media, Inc.
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Planning a 'post-Christie’ clean-energy agenda in NJ

e-vehicles

Tom Johnson writes for N/ Spotlight:

With only a year left in Gov. Chris Christie’s term,
lawmakers and clean-energy advocates will likely focus
on promoting more ambitious policies for renewable
energy over the next 12 months.

The emerging agenda, under discussion among
stakeholders and Sen. Bob Smith (D-Middlesex), the
chairman of the Senate Environment and Energy
Committee, aims to lay the framework for overhauling
the state's energy policies when a new governor takes
office a year from now.

Some of the issues, like ramping up the state’s reliance
on solar and other types of renewable energy, have been
kicking around the Legislature for a few years. Others,
like dramatically changing the business model of the
state’s gas and electric utilities, have been debated in
the past, but have eluded compromises that satisfy both
industry and consumers,

The Legislature also is expected to explore ways to
develop energy-grid storage, a technology now
recognized as crucial to expanding and making
intermittent-power sources, such as wind and solar,
more reliable and pervasive.

The objectives run counter to some of the policies
embraced by the Christie administration and contrary to
the energy policies anticipated to be advanced by
President-elect Donald Trump. But proponents argue the
efforts to fight climate change will likely be led by states
over the next four years.
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Establishes solar power incentive program.

CURRENT VERSION OF TEXT
Introduced Pending Technical Review by Legislative Counsel

(Sponsorship Updated As Of: 1/11/2017)



O ~) N W B W N —

SRR DR WL W W LW LW LW RN NN NN = e — =

A441 EUSTACE, BENSON
2

AN ACT concerning solar power incentives

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the “Solar Power

Incentive Program.”

2. a. Asused in this section:

“Board” and “electric public utility” shall have the same
meaning as provided in section 3 of P.L.1999, ¢.23 (C.48:3-51).

“Solar panel system” means an elevated panel or plate, or a
canopy or array thereof, that captures and converts solar radiation to
produce power, and includes flat plate, focusing solar collectors, or
photovoltaic solar cells and excludes the base or foundation of the
panel, plate, canopy, or array.

b. The board shall establish the Solar Power Incentive Program
to provide financial incentives to owners of solar panel systems and
to reduce electric grid congestion.

c. The board, in consultation with electric public utilities, shall
designate five strategic zones in this State that would benefit from
reduced electric grid congestion through the installation of solar
panel systems.

d. For solar panel systems installed on or after the effective
date of PL. ,c. (C. ) (pending before the Legislature as this
bill) in strategic zones, as designated by the board pursuant to
subsection c. of this section, the board shall reimburse an owner of
a solar panel system 15 percent of the cost to install the solar panel
system and $1.50 per watt of energy produced by the solar panel
system, in a manner determined by the board. The Solar Power
Incentive Program shall be limited to solar panel systems having an
installed capacity equal to or less than 25 kilowatts for residential
systems and 200 kilowatts for non-residential systems.

e. The board shall establish an application process and
standards for the Solar Power Incentive Program and make this
information available on its Internet website.

f. The board shall use funds collected from the societal
benefits charge that is imposed pursuant to section 12 of P.L.1999,
.23 (C.48:3-60) to fund and administer the Solar Power Incentive
Program.

3. This act shall take effect immediately and shall expire three
years thereafter.
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STATEMENT

This bill establishes the Solar Power Incentive Program
(program). The purpose of the program is to provide financial
incentives to owners of solar panel systems and to reduce electric
grid congestion.

Under the bill, the Board of Public Utilities (board), in
consultation with electric public utilities, is to designate five
strategic zones in this State that would benefit from reduced electric
grid congestion through the installation of solar panel systems. For
solar panel systems installed in strategic zones after the bill’s
effective date, the board is to reimburse an owner of a solar panel
system 15 percent of the cost to install the solar panel system and
$1.50 per watt of energy produced by the solar panel system. The
Solar Power Incentive Program is to be limited to solar panel
systems with an installed capacity equal to or less than 25 kilowatts
for residential systems and 200 kilowatts for non-residential
systems. The bill requires the board to use funds collected from the
societal benefits charge that is imposed pursuant to section 12 of
P.1.1999, c.23 (C.48:3-60) to fund and administer the Solar Power
Incentive Program.

The Solar Power Incentive Program is to expire three years after
the bill’s effective date.
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Largest military solar energy project in NE launched in NJ

Air Force and state officials helped break ground
Dec. 20 on a 98-acre solar farm at Joint Base
McGuire-Dix-Lakehurst.

The 16.5 megawatt solar energy project will be the
largest military solar installation in the Northeast
and will include more than 50,000 solar panels
when it's completed in 2017.

Once completed, the solar array will produce more
than 21,000 megawatt-hours of renewable energy
every year — enough to power more than 2,500
homes.

“Solar power is one of the most efficient and
affordable energy alternatives today,” said
Adjutant General of New Jersey Brig. Gen.
Michael Cunniff said.



“Whether you're interested in solar power because
of its economic or environment impact, during
these times of budgetary constraints on the federal
side and the state side, | think we can all agree
this joint solar project could not happen at a
greater time. “

Affiliates of Starwood Energy Group and Energy
Management, Inc. developed the project, which is
located on a capped landfill. The project is part of
the Air Force’'s Enhanced Use Lease program that
helps create mutually beneficial commercial
projects on Air Force land.

“‘New Jersey's leadership in solar energy policies
is creating a healthier environment, greater energy
independence and more stable energy costs for
the region,” said Jim Gordon, EMI president.

More than 15,000 metric tons of carbon dioxide
emissions is expected to be reduced, an
equivalent of 3,000 cars removed from the road.

True Green Capital and affiliates will build, own
and operate the solar array in partnership with the
Conti Group.
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Final federal wind-turbine rule not good news for eagles

Matthew Daily reports for the Associated Press:

The Obama administration on Wednesday finalized a

rule that lets wind-energy companies operate high-speed
30 s n if mean or

so e protected d
golden eagles.

Under the new rule, wind companies and other power

wi penal as compan losses
by g step etrofitting to
reduce the risk of electrocution.

The new rule will conserve eagles while also spurring
of ded
w
a's

Service Director Dan Ashe.

des up to 70 mph at
tornado-like vortexes.
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An Iceberg The Size Of Delaware Is
About To Break From Antarctica

The Larsen C rifting is approximately 100m wide and
a kilometer deep. (Credit: NASA)

One of the largest icebergs ever recorded is about
to cleave off of Antarctica and drift to sea. The
Larsen C iceberg is approximately the size of
Delaware and has been separating from Antarctica
at an amazing pace, with the canyon between the
two growing by 18 km since mid-December 2016.

The Larsen C iceberg has been rifting from
Antarctica for decades but appears to be hastening
its departure in the recent months. In fact, the
iceberg only has a 20 km long stretch of intact ice
holding it in place until it fully calves. The 5,000-
square kilometer iceberg comprises just a portion
of the Larsen C ice sheet, which is roughly twice
the size of the big island of Hawaii. This specific
iceberg will cleave off about 10 percent of the ice
sheet. Larsen C is roughly 350 m thick and floats
on the seas to the edge of West Antarctica.

http://www.forbes.com/sites/trevornace/2017/01/ 08/huge-iceberg-size-delaware-break-anta... 1/20/2017
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development of the Larsen C ice sheet (Credit: MIDAS/Sw ansea
University /Aberystwyth University)

While this is an incredible amount of ice breaking
off, somewhat more important is the role the
Larsen C iceberg played in maintaining the
competency of the entire ice sheet. The Larsen C
iceberg acts to hold back encroaching land-based
glaciers and limits the disintegration of the entire
ice sheet. The Larsen C iceberg won't increase sea
level as was already floating on the ocean while
attached to the larger ice sheet. However,
removing the barrier to flow will leave the entire
shelf vulnerable and allow for the much larger
Larsen C ice sheet to flow into the sea over time.
This, in total, could lead to a 3.9-inch sea level
rise. That may not seem significant but compare it
to the 2.6-inch sea level rise that we've witnessed
over the

Despite general ties of increased Antarctica ice
sheet melting to climate change and a warming
planet, there are no specific and direct lines of
evidence that this is a climate change event.
Icebergs will calve off continental masses during
both times of increasing and decreasing ice mass
(glacial to interglacial and vice versa). However,
the speed at which we’ve seen significant iceberg
calving in the recent past points to a global tie of
melting ice on Earth’s poles.

In fact, when Larsen C iceberg fully breaks off of
Antarctica it will be the third in a little over two
decades to do so. In 1995 Larsen A collapsed
followed by Larsen B collapsing just a few years
later in 2002. Scientists believe Larsen C iceberg
to follow the trend in the coming months based on
the recent accelerated calving.

http://www.forbes.com/sites/trevornace/2017/01 /08/huge-iceberg-size-delaware-break-anta...
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Aerial view of the C calving (Credit: NASA)

“The eventual consequences might be the ice shelf
collapsing in years to decades,” Professor Adrian
Luckman told the BBC News.

Trevor Nace is a geologist, Forbes contributor,
and adventurer. Follow him on
Twitter

This article is available online at: 2017 Forbes.com LLC™ All Rights Reserved

http://www.forbes.com/sites/trevornace/2017/01/08/huge-iceberg-size-delaware-break-anta... 1/20/2017



New COMPLIANCE ADVISORY

Jersey
Department of
Environmental

Protection
Ma g uA of Incen s and ce Ass ceOpp hn

Rem nder about andatory Change to Submit
Po lutant ischarge imination System
ischarge onitor ng Reports Data
Electron cal y as of December 21, 2016

Who is affected by this initiative?

Facilities with New Jersey Pollutant Discharge Elimination System (NJPDES) permits who discharge
Stormwater or discharge to Surface waters and who currently submit paper Discharge Monitoring
Reports (DMR).

Why is DEP issuing this advisory?

The DEP is implementing the U.S. Environmental Protection Agency’s (EPA) Electronic Reporting
Rule, which was published on October 22, 2015. This rule requires the electronic reporting and
sharing of Clean Water Act NJPDES program data.

Starting with the monitoring periods beginning January 1, 2017, the DEP will no longer be sending
paper DMR forms to affected permittees and will no longer be accepting paper DMR forms from
affected permittees. Paper DMRs submitted after that date may result in permit violations for
non-submission of data.

Al facilities required to submit their DMRs electronically will also have to submit any other monitoring
report forms required under that permit (i.e. WCR'’s, RTR’s, etc.) electronically. Revisions to any
previously submitted paper monitoring reports will also need to be submitted electronically.

What is DEP doing?

The Division of Water Quality Permit Administration Section has notified the affected permittees about
this new requirement, provided links for further information, and supplied a copy of the NJDEPS
Agreement for Electronic Submission of Monitoring Report Forms (MRFs).

The Division of Land Use and Water Enforcement may issue enforcement actions for reporting
violations that result from failure to register for or implement electronic DMR reporting by the
deadline. This enforcement action can result in the assessment of penalties of up to $50,000 per
DMR.



What should | do?

1) Register for the NJPDES MRF Electronic Submission Service. Directions on how to register

are available at
htto://www.ni.aov/dep/dwa/pdf/INJPDES MRF Submission Service Reaistration Steps.pdf

2) Complete, sign and send the NJPDES Agreement for Electronic Submission of MRFs,
, prior to December 21, 2016 to

NJDEP Permit Administration Section
Mail Code 401-02B
P.O. Box 420
401 East State Street
Trenton, NJ 08625-0420

Who should | contact with questions?

Please contact the Division of Water Quality, Permit Administration Section at (609) 984-4428 with
any questions.

Where can | get more information?

For an overview of the electronic MRF submission service:
httn:/hanann ni naviden/dwn/ndfINLIPDES MRF Suhmiccinn Qarnvira Nuaniiaw ndf

For the electronic MRF submission service reference manual
htto://iwww.ni.aov/dep/dwa/pdf/NJPDES MRF Submission Service Reference Manual.pdf

For training videos on the electronic MRF submission service:
and scroll to the bottom of the webpage

To comment on this advisory:

In addition, DEP’s Compliance and Enforcement Program is on . Our goal is to provide our
stakeholders and the regulated community a new way to connect and share relevant and useful
compliance assistance topics, upcoming training, regulatory updates and recent advisories on a
regular basis. Click on and “Like” our
page to receive up-to-date information as soon as it is available

This advisory is intended to be a summary explanation of a department initiative It does not include all potentially applicable requirements. If
you have any questions related to compliance with this initiative, please contact the number listed above.
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18 States Sue To B ock ESA abitat ules

By Juan Carlos Rodrlguez

Law360, New York (November 29, 2016, 9:09 PM EST) -- Texas and 17 other states on
Tuesday sued the federal rnment to stop new rules that they say “broadly expand”
the definition of critical ha s for wildlife lis'ed as endangered or threatened under the

Endangered Species Act.

In February, the U.S. Fish and Wildlife Service and National Marine Fisheries Service

| s ov i they implement critical habitat designation
e . On sed the definition of “destruction or adverse
£, the d the procedures and standards used for

designating critical habitat. But the states said the rules go too far.

The states said the rules would allow the federal government to designate areas as

“occupied” critical habitat that ins ph biological ures “ess | to
conservation,” even when the aren't or don't ¢ n those f es.

And d s he only d t
orc n a he tun t
inte n \Y re ven It

states” as habitat.

“This is nothing more than yet another end run around Congress by a president who is
desperate to establish his environmental legacy by any means necessary before his time in
in less than 60 days,” Texas Atto General Ken ton said in a statement,
a administration is hiding behind s rules to pe rate land grabs, kill
energy projects and block economic development.”

In February, the services said the “destruction or adverse modification” of habitat rule
reflected the fact that the previous regulatory definition had been declared invalid by
courts, and that the r d definition is consistent with the ESA, its legislative history and
circuit court opinions, merely codifies the approach the services have employed since

2004.

The rule focused on procedures and standards for designating critical habitat only made
minor changes to the regulations “to better describe the scope and purpose of critical
habitat, and clarify the criteria for designating critical habitat,” the services said at the

time it was finalized.

But the states said the rules pose a greater threat to their sovereignty than the services let
on.

“If allowed to stand, the final rules would allow the services to exercise virtually unlimited
power to declare land and water critical habitat for endangered and threatened species,

http://www.law3 60.com/articles/867064/print?section=environmental 11/30/2016
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0 | features nec  ary to
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The states are asking the court to vacate and set aside both rules in their entirety.

The plaintiff states are: Alabama, Arkansas, na, Colorado, Ka , Louls .
Michigan, Montana, Nebraska, New Mexico, , h Dakota, South lina, T .
West Virginia, Wisconsin, and Wyoming.

New Mexico is represented by its Department of Game and Fish; the other states are
represented by their attorneys general.

Counsel information for the federal government was not available Tuesday.

The case is State of Alabama et al. v. National Marine Fisheries Service et al., number
1:16-cv-00593 in the U.S. District Court for the Southern District of Alabama.

--Editing by Kelly Duncan.
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BREAKI G: High Court To Review 6th Circ.'s
Water Ru e Jurisdiction

By Juan Carlos Rodriguez

Law360, New York (January 13, 2017, 3:27 PM EST) -- The U.S. Supreme Court on Friday
agreed to review the Sixth Circuit's finding that it has jurisdiction to hear challenges to the
U.S. Environmental Protection Agency and Army Corps of Engineers’ controversial Clean

Water Rule,

The rule aims to clarify federal permitting jurisdiction under the Clean Water Act by
defining what are "waters of the United States,” but opponents including states and
industry groups have challenged it at both the district and appellate court levels. The
appellate-level challenges were consolidated at the Sixth Circuit, which said in a 2-1
ruling in February that the district courts don’t have jurisdiction to consider the matter.

The National Association of Manufacturers and several other groups have asked the
Supreme Court to overturn the Sixth Circuit and send the cases back to the district courts,
while the EPA and Corps have urged the justices to leave the matter at the appellate court.

“The Sixth Circuit's decision put challengers to the EPA rule in an untenable position — if
that court does not actually have jurisdiction to hear the case, any action it takes could
thereafter be rned on ap , without even co ing the merits challenge,
and we would to start the e over at the trial level,” NAM g counsel
Linda Kelly said in a statement Friday.

Kelly said it would be a “tremendous waste of resources” if that were to happen.

NAM said courts have disagreed over the interpretation of two categories of agency action
specified in the Clean Water Act that trigger automatic circuit court review: actions
“approving or promulgating any effluent limitation or other limitation” under certain
provisions of the CWA, spelled out in Section 509(b)(1)(E), and actions “issuing or denying
any permit” under the act’s National Pollutant Discharge Elimination System, highlighted in

Section 509(b)(1)(F).

The Sixth Circuit panel that decided the jurisdictional question was badly fractured, with
one of the two majority judges saying he actually thought the decision was wrong but that
he was bound by precedent to rule that the challenges belong at the appellate level.

The EPA and Corps said the Sixth Circuit got it right and that having lower courts decide
individual challenges would be a mistake. The agencies said the Clean Water Act vests
federal appeals courts with exclusive original jurisdiction to review certain categories of

EPA decisions implementing the act, such as approving or promulgating any effluent or

other limitations, and issuing or denying any permits.
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According to the agencies, appellate jurisdiction is proper under the construction of Section
509(b)(1) that the Supreme Court adopted in its 1977 decision in E.I. du Pont de Nemours
& Co. v. Train, and its 1980 decision in Crown Simpson Pulp Co. v. Costle.

The EPA and Corps said that in those decisions the high court considered the CWA's

structure and objectives and concluded that Section 509(b)(1) should be read broadly to
give the circuit courts original jurisdiction over EPA actions that directly affect Clean Water

Act permitting decisions.

The Tenth and Eleventh circuits are also entertaining challenges to jurisdictional rulings
made at the district court level. Those appellate-level cases have been stayed.

The U.S. Department of Justice declined to comment Friday.
The National Association of Manufacturers is represented by Timothy S. Bishop, Michael B.
Kimberly, Chad Clamage and Jed Glickstein of Mayer Brown LLP, and Linda E. Kelly,

Quentin Riegel and Leland P. Frost of Manufacturers’ Center for Legal Action.

The EPA and Army Corps of Engineers are represented by J. David Gunter II and Robert J.
* Lundman of the U.S. Department of Justice.

The case is National Association of Manufacturers v. U.S. Department of Defense et al.,
number 16-299, in the Supreme Court of the United States.
--Additional reporting by Stan Parker. Editing by Mark Lebetkin,
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EPA Nets $6B In Penalties From Enforcement
Actions In 2016

By Stan Parker

Law360, New (Pe r19, 2016, 7: PME - U.S.E ron ]
Protection Ag s en ent efforts du 201 e nearly bill clvil
s and required companies to put mor than 7 on tow po control

ents, the agency said in its annual enforcement report on Monday.

8

(o]

p

it
doesn’t include the numbers from lts partial
the company’s ons test scandal — whic t
figure — becau to the settlement’s timing it will appear in the EPA's fiscal year 2017
numbers. .

“EPA's enforcement work continues
H : to hold violators accountable and
PaYIng Up dellver investments to reduce
pollution in our communlties,”
E e cti e EPA in Cynthla Giles, asslstant
ZBEOgci‘e?ueI?;d ? t;:lgotnostalbg)/f' th administrataor for EPA’s Office of
n ’ Enforcement and Compliance
] Assurance said in a Monday
Compliance Investments: $13.7 statement. “The Amerlcan publlic
depends on EPA to enforce the

billion

Environmental Projects: $32 milllon law, prot ur co Itles from
Judicial Penalties: $5.75 billion gg'yulggr;m 4 help sponsiblo level
Superfund Cleanup: $1 billion companies.”

Polnting to Its enforcement
highlights from 2016, the agency
b

chit m
itus “d " eat
tinc es n

consumers and a promise to buy back nearly 500,000 cars sold or leased in the U,5., at @
price tag of around $10 billlon, plus another $4.7 billion to mitlgate pollution and Invest In

greener technologies.

The agency also got Enbridge to put at least $110 milllon Into implementing oil pipeline
safety improvements meant to prevent spllls across nearly 2,000 miles of pipe in the

http://www.law360.com/articles/87451 7/print?section=environmental 12/20/2016
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Great Lakes reglon, on top of $62 milllon in fines for oil spills in Michigan and Illinols in

2010,
In anoth , 0 and Par Hawail Refining must spend
$403 mi a ef s and put $12 milllon toward public
health p d e pollution.

3 it attained in court-ordered en mental

7 million in garnered 93 years’ h of

r
In one of those cases, the agency was able to get y prison sentences for the two
owners of chemical processing com Freedom ries in connection with a 2014
chemical spill in West Virginia's EIk that left 300,000 people without usable water for
days.
Acco ng insp tions continued a downward trend,
comi in — co rly 20,000 in fiscal year 2012, The
agen att to a .

The agency’s 2016
pollution by 3

smaller volumes than conventional pollution
municlpal wastewater systems.
--Editing by Orlando Lorenzo.
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EPA’s 2016 annual enforcement and compliance results demonstrate continued
progress implementing Next Generation Compliance technologies and creative
solutions in high-impact enforcement cases to reduce pollution, level the playing
field for responsible companies and protect public health in communities across
the country, including those disproportionately affected by pollution.

EPA's enforcement accomplishments include:

More than $13.7 billion in investments by companies in actions and
equipment to control pollution. In addition, a case against Volkswagen lodged
in June and entered just after the end of fiscal year 2015 adds up to $14.7
billion to remedy Clean Air Act violations.

e More than $1billion in commitments from responsible parties to clean up
Superfund sites.

e $6 billion in combined federal administrative, civil judicial penalties and
criminal fines.

¢ 93 combined years of incarceration for sentenced defendants.

e $31.6 million for supplemental environmental projects that provide direct
benefits to local communities across the country.

rce et 1 1 ts

In a landmark settlement, Yolk agreed to spend up to $14.7 billion to
settle allegations of using “defeat devices” to cheat emissions tests and deceive



customers, Volkswagen will offer consumers a buyback and lease termination
for nearly 500,000 model year 2009-2015 2.0 liter diesel vehicles sold or leased in
the U.S., and provide additional compensation to consumers, at a cost of up to
$10 billion. In addition, Volkswagen will spend $4.7 billion to mitigate the
pollution from these cars and invest in green vehicle technology. Together, these
actions will restore clean air protections and make our auto industry cleaner for
generations of Americans to come.

,which owns and operates one of the world’s largest oil pipeline
systems, is spending at teast $110 million on implementing a series of state-of-
the-art leak detection and monitoring measures to prevent spills, improve
operations and protect communities across nearly 2,000 miles of its pipeline
system in the Great Lakes region. Enbridge is also paying $62 million in penalties
for oil spills in Michigan and Illinois in 2010.

<Previous Next>

Search our dag nt

In the search results list, select:

o File Type=PDF
e Special Collection = Archive

Tesoro Corp., one of the largest fuel refiners in the U.S., and Par Hawaii Refining
will improve public health protections by spending $403 million on advanced
pollution control equipment to reduce air pollution at six refineries and $12
million on projects to improve public health in local communities previously
impacted by pollution.

Sears will implement a comprehensive, corporate-wide program to ensure its
contractors minimize lead dust from home renovation activities to protect the
health of children and other vulnerable communities from exposure to lead-

based paint.

Under a settlement with ., the company agreed
to pay $5.5 billion in penalties for Clean Water Act violations stemming from the
April 20, 2010 Deepwater Horizon blowout and subsequent oil spill. This is the
largest penalty ever for a Clean Water Act settlement. The settlement returned
over $20 billion to Gulf communities to restore the environment and strengthen

resilience.

EPAis working closely with local governments and utilities in communities such
as Salt Lake County. Utah, Greenville, Miss. and the .tocut

discharges of raw sewage and contaminated stormwater through integrated



planning, green infrastructure and other innovative approaches.

A settlement with national grocery store chain will reduce
potent greenhouse gas emissions from refrigeration equipment at 453 stores
nationwide and sets a high bar for the grocery industry for detecting and fixing
coolant leaks.

EPA’s criminal program secured $775,000 in court-ordered environmental
projects, generated $207 million in fines and restitution and sentenced
defendants to a combined 93 years of incarceration. The two owners of

a chemical processing company, were each sentenced to 30 days in
prison and a $20,000 fine for a chemical spill that contaminated the Elk River and
drinking water for 300,000 people and vulnerable communities in Charleston,
W.Va., and in surrounding areas.

EPA ensures companies and federal facilities take responsibility and clean up
toxic pollution they create while EPA conserves and recovers federal funds. This
year, settlements will result in more than $1 billion in commitments from
responsible parties to clean up Superfund sites, and return $55 million to the
Superfund trust.

EPA completed more than that require entities like
renovation contractors, landlords and property managers to protect
communities and public health from expostire to lead. Collectively, the
settlements require violators to pay more than $1 million in penalties in addition
to returning to compliance with federal lead-based paint rules.

EPA also finalized a rule for National Pollutant Discharge Elimination Systems
(NPDES) that allows regulated entities to submit information electronically,
increasing compliance rates and improving transparency. This rule will save an

estimated $22.6 million annually.

Progress on our National Enforcement Initiatives:

Waters

to ask a question, provide feedback, or report a problem



New COMPLIANCE ADVISORY

Jersey
Department of
Environmental

Protecti i ]
rotection You Aware of Incentives and Assistance

P Launches obile Appl cation for eporting of on
Emergency Env ronmenta ncidents

Who is affected by this advisory?

Members of the public with smartphones or other mobile devices who want to report non-emergency
environmental incidents electronically.

Why is DEP issuing this advisory?

The Department of Enviro s laun a bi c wil
protection of public health by en g c S es
mobile devices to conveniently report non-emergency ro in ) uti

technology for pinpoint location of environmental incidents and also allows users to submit photos as
part of their reports to the DEP.

What should | do?

The pilot app can be downloaded through Google Play, the Apple app store and the Microsoft app
store. Enter WARN NJDEP in the search bar. O ce the app has been downloaded, it can be used to
report non-emergency environmental incidents

reported through the application include improper

odor complaints, sewage leaks, smoke and dust

wetlands or stream encroachment issues. The

and/or environmental emergencies. These should e reported by ca

the DEP’s hotline.

What is DEP doing?

The Department is committed to engaging the public as s in strong env alpro on.
The appl n utilizes the st ogy to enhance tion of the envi bym git
convenie peopletorep nc hat can negatively impact New Jersey communities.

Where can | get more information?
For Apple Devices:
For Android Devices:

For Windows Devices:



New COMPLIANCE ADVISOR

Jersey
Department of
Environmental

Protection You Aware of Incentives and ce Assistance

a nc es obie icato -or e orti gof on
ergecy vro e ta cdents

Who is affected by this advisory?

Members of the public with smartphones or other mobile devices who want to report non-emergency
environmental incidents electronically.

Why is DEP issuing this advisory?

The Department of Environmental Protection has launched a pilot mobile application that will enhance
protection of public health and the environment by enabling the public to use smartphones and other
mobile devices to conveniently report non-emergency environmental incidents. The app utilizes GPS
technology for pinpoint location of environmental incidents and also allows users to submit photos as
part of their reports to the DEP.

What should | do?

The pilot app can be downloaded through Google Play, the Apple app store and the Microsoft app
store. Enter WARN NJDEP in the search bar. Once the app has been downloaded, it can be used to
report non-emergency environmental incidents. The types of non-emergency incidents that may be
reported through the application include improper storage or disposal of waste and other materials,
odor complaints, sewage leaks, smoke and dust complaints, underground storage tank incidents, and
wetlands or stream encroachment issues. The app is not intended to report life-threatening
and/or environmental emergencies. These should be reported by calling 9-1-1, local police or
the DEP’s hotline.

What is DEP doing?

The Department is committed to engaging the public as partners in strong environmental protection.
The application utilizes the latest technology to enhance protection of the environment by making it
convenient for people to report incidents that can negatively impact New Jersey communities.

Where can | get more information?

For Apple Devices:
For Android Devices:

For Windows Devices:
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Chief Tan er ng neer Gets 8 onths or idng
Oil Dump

Law360, New York (November 21, 2016, 7:46 PM EST) -- A high-ranking engineer on an
Italian oil tanker on Monday was sentenced to eight months in prison for his role in a
scheme to flush waste oil from the ship's sewage system into the ocean and hide it from
the U.S. Coast Guard, New Jersey federal prosecutors said.

Girolamo Curatolo, the chief engineer aboard the M/T Cielo di Milano, owned by D'Amico
Shipping Italia SpA, in August pled guilty to one felony count of conspiring to viotate the
Act to Prevent Pollution from Ships. Prosecutors alleged that Curatolo and other crew
members got rid of the oily waste that accumulated in the machinery rooms of the tanker
by pumping it through hoses into a sewage holding tank and then dumping it at sea.

The Cielo di Mi visited ports in New Jersey It s well as sin nd
and Florida, pr utors said. Curatolo admitte th had inten ally ed
required pollution prevention equipment and that he falsified the vessel's oil record book, a
required log regularly inspected by the U.S. Coast Guard.

"Curatolo admitted he made false statements to the Coast Guard during its inspection of
the M/T Cielo di Milano in January 2015, instructing lower-level crew members to make
false statements and destroying the vessel's sounding log — which records the contents of
storage tanks aboard the vessel, including those containing oily waste — by ripping the

pages out and burning it in the vessel's boiler after the uard had d the
vessel," the U.S. Attorney for the District of New Jersey said in a ent
Monday.

In addition to the prison term, U.S. District Judge Susan D. Wigenton sentenced Curatolo
to one year of supervised release and ordered him to pay a $5,000 fine.

According to court documents, large vessels normally produce that kind of oily residue and
oil mixtures in machine rooms, but the waste is supposed to go through a pollution-control
device called an oily water separator. Only wastewater containing minimal amounts of oil

can be dumped at sea.

Curatolo, as the chief engineer, was supposed to keep accurate records of everything that
happened to the oil in an oil record book on the M/T Cielo di Milano.

Danilo Maimone, the ship's first assistant engineer, has also pled guilty to an information

c ng him with conspiring to obstruct just e
d rge of oily waste, as well as causing a t
Coast Guard during its inspection of the vess d ng

false statements and instructing lower-level crew members to do the same during the
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January 2015 Inspection.
Maimone is scheduled for sentencing on Jan. 18.

The U.S. is represented by Kathleen Patricia O'Leary, Kelly Graves and Brandy Parker of
the U.S. Department of Justice.

Curatolo is represented by Michael G. Chalos of K&L Gates LLP.

The case is USA v. Curatolo, case number 2:16-cr-00363, in the U.S. District Court for the
District of New Jersey.

--AddItional reporting by Stan Parker. Editing by Catherine Sum.
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vironmenta nforce en n er ru p:5
Open uestions

By Juan Carlos Rodriguez

Law360, New York (November 10, 2016, 10:21 PM EST) -- Environmental enforcement
priorities at the U.S. Environmental Protection Agency and Department of Justice are likely
to shift when President-elect Donald Trump takes office, although it's too early to know
exactly how. Here are five questions experts are asking.

Will the fossil fuel industry get a break?

Doug Parker, the recently retired head of the EPA’s Criminal Investigation Division, now at
Earth & Water Group, said the EPA always has had national enforcement priorities and
national enforcement initiatives, and that those areas, particularly on the civil enforcement
side, are where a Trump administration can redirect resources and energy.

"Take conduct in the energy extraction sector. You have to ask if that will be as significant
an area of focus in a Trump administration as it was in an Obama administration," he said.

And Parker said air pollution and air toxics — a continual area of focus and enforcement at
the Obama EPA — could be another enforcement area that a Trump agency could back off

from.

Paul Welland, a partner at Nossaman LLP who worked in the Law and Policy Section of the
Justice Department's Environment and Natural Resources Division, agreed that in contrast
to the Obama administration, which has focused on oil and gas extraction facilities, a
Trump EPA may take a more business-friendly approach.

"I think it's likely that under the Trump administration, the conventional or traditional
energy sector will be looking for regulatory relief, and that will include the rulemaking side
but also the enforcement side, in terms of how that issue is approached and prioritized,"

he said.
Will day-to-day functions stay out of the political spotlight?

Much of the EPA and Environment and Natural Resources Division’s work goes on below
the public’s radar, said Jim Rubin, a partner at Dorsey & Whitney LLP and a 15-year
veteran of the ENRD who worked through both Republican-to-Democrat and Democrat-to-

Republican transitions.

"The division is largely nonpolitical. It's not driven by any particular ideology and most of
the work is not discretionary — in other words, most of the work the ENRD does is
defensive. So there’s not a lot of picking and choosing,” he said.

http://www.law360.com/articles/861210/print?section=environmental 11/14/2016
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Weiland said "run-of-the-mill" Clean Air Act or Clean Water Act violations don't attract a lot
of political attention, so a new administration isn’t likely to force a huge shift on that front.

But Rubin noted that even routine enforcement can get more or less aggressive depending
on who's in charge, and in years past Congress has investigated both the EPA and the DOJ

for not enforcing enough.

"They can be very reactive though," Rubin said of the ENRD. "Take the Deepwater Horizon
and Volkswagen cases. They didn't go after those cases; those cases found them. A lot of
these big cases come up because something bad happens. And it’s expected that if there's
a significant harm to the environment the DOJ will take an aggressive action.”

What will be the priorities of the new leadership teams?

It's difficult to begin to guess how the Trump EPA and ENRD will restructure and
reprioritize enforcement initiatives, because it's not known yet who'll be leading those
agencies, said David Goldston, the Natural Resources Defense Council’s director of

government affairs.

“There are obviously concerns when someone may bend over backwards to help Industry
no matter what their behavior," he said. "But there have also been conservative
administrations that, precisely because they're not interested in promoting any new
regulations, actually focus more on enforcement. It's just one more thing to be watching
for, both in terms of who he nominates and what they do once in office.”

J. Michael Showalter, a partner at Schiff Hardin LLP, said it's difficult to draw any
conclusions even looking at Trump’s campaign language.

"Trump's environmental and energy agenda remained relatively vague up until a month or
two ago, and it was mostly him saying, as conservatives do, we need less regulation,”
Showalter said.

Parker said a Trump administration may take a less aggressive posture toward
enforcement.

"If you take President-elect Trump at his word, be is generally not at all supportive of
EPA’s mission. I think that could certainly trickle down to enforcement decisions on the
civil and administrative sides,”" Parker said.

Will the EPA face further resource tightening?

The EPA has been struggling for years with shrinking budgets and resources. That trend
will probably continue under Trump, Rubin sald. He said the agency only has so many
investigators, and it has to prioritize them.

"You can certainly see a world where the agency is strapped financially or politically, where
they do fewer investigations,” he said. "In terms of initiatives, those can change
dramatically within EPA, So you might have an agency doing less referrals in a particular
area or overall, and that reduces the amount of enforcement actions, at least on the civil

side, that DOJ takes."

He sald the criminal side at DOJ has some ability to bring its own actions or work with the
U.S. attorney's offices, but that even in those cases, the criminal investigators at the EPA
do a lot of the work, so fewer of them will have an impact on criminal investigations as
well,

Welland also said based on Trump’s few comments about EPA administration on the
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campaign trail, it's easy to believe there will be a "whittling away" of resources.

"The less enforcement resources that EPA or ENRD has, the more they have to pick and
choose cases, and the fewer they can move forward," he said.

Will states get more responsibility?

Showalter said the EPA may shift more enforcement down to the state level, which could
result in businesses facing widely varying enforcement regimes across the country. He
noted the shift is already in the works, partly due to the EPA’s dwindling resources, and

pointed to its recent coal combustion residue, or coal ash, rule that leaves enforcement up
to citizen suits or states.

The same will probably be true for Clean Water Act jurisdictional issues, he said.

"If statutes stay the same and EPA is less vigorous for whatever reason, you could see
states having a little bit more freedom to implement statutes,” he said.

And Parker said there may be more of a push to let states enforce at the civil level. But he
said that could result in less environmental protection.

! times makes sense, but I can tell om my exp that there are times
t eans ng, materially, is going to g e. It's a phi cal issue, but it's not
a one-size-fits-all approach in terms of states can do this and the federal government

shouldn’t. It's got to be done in a more thoughtful way than just a binary choice," he said.

--Editing by Mark Lebetkin and Jill Coffey.
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